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JUDICIAL CONFERENCE OF THE UNITED STATES
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
January 5, 2021

AGENDA

1.  Opening Business
A. Welcome and Opening Remarks

B. ACTION: The Committee will be asked to approve the minutes of the
June 23, 2020 Committee meeting

C. Status of Rules and Forms Amendments

e Report on amendments effective December 1, 2020

e Report on amendments approved by the Judicial Conference at its
September 2020 session and transmitted to the Supreme Court on
October 20, 2020 (potential effective date of December 1, 2021)

e Report on proposed amendments out for public comment, including
schedule of upcoming public hearings (potential effective dates of
December 1, 2022 and December 1, 2024)

2. Joint Committee Business

A. Consideration of Possible Emergency Rules in Response to the Coronavirus Aid,
Relief, and Economic Security Act (CARES Act)

e Pursuant to § 15002 of the CARES Act, the Advisory Committees on
Appellate, Bankruptcy, Criminal, and Civil Procedure are considering rules
to address measures for emergency situations

B.  Other Matters Involving Joint Subcommittees

e Report from the E-filing Deadline Joint Subcommittee on progress of
consideration of suggestion to change electronic filing deadlines

e Report on the work of the joint Civil-Appellate subcommittee considering
the issue of appeal finality after consolidation and Hall v. Hall, 138 S. Ct.
1118 (2018)
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3.  Report of the Advisory Committee on Appellate Rules
. Information Items

e Proposed amendments published for public comment
e Various amendments occasioned by the CARES Act review

e Comprehensive review of Rule 35 (En Banc Determination) and
Rule 40 (Petition for Panel Rehearing)

e Consideration of various suggestions related to in forma pauperis issues
e Relation forward of notices of appeal

4. Report of the Advisory Committee on Bankruptcy Rules

A. ACTION: The Committee will be asked to retroactively approve the following
Official Forms:

e Official Form 309A-I (Notice of Bankruptcy Case)

B. ACTION: The Committee will be asked to recommend the following be
published for public comment:

e Rule 3011 (Unclaimed Funds in Chapter 7 Liquidation, Chapter 12 Family
Farmer’s Debt Adjustment, and Chapter 13 Individual’s Debt Adjustment
Cases)

e Rule 8003 (Appeal as of Right—How Taken; Docketing the Appeal)

e Official Form 417A (Notice of Appeal and Statement of Election)

C. Information Items

e Changes to the instructions (Instructions for Mortgage Proof of Claim
Attachment) for Official Form 410A (Proof of Claim, Attachment A)

e Bankruptcy Rules Restyling
5.  Report of the Advisory Committee on Civil Rules

A. ACTION: The Committee will be asked to recommend the following for final
approval:

e Rule 7.1 (Disclosure Statement)
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B. ACTION: The Committee will be asked to recommend the following be
published for public comment:

e Rule 15(a)(1) (Amendments Before Trial — Amending as a Matter of
Course) — proposed amendment would change the word “within” to “no
later than” in specifying time period for amending pleadings

e Rule 72(b)(1) (Dispositive Motions and Prisoner Petitions — Findings and
Recommendations) — proposed amendment would replace the requirement
that the magistrate judge’s findings and recommendations be mailed to the
parties with a requirement that a copy be served on the parties as provided
in Rule 5(b)

C. Information Items
e Report on the work of the Subcommittee on Multidistrict Litigation

e Continued consideration of a clarifying amendment to Rule 12(a) regarding
situations where a statute sets time to serve responsive pleadings

e Report on new items considered and retained on the committee’s agenda
o Suggestion to amend Rules 26(b)(5)(A) and 45(e)(2) to revise how
parties provide information about materials withheld from discovery
due to claims of privilege
o  Suggestion for a new rule on sealing court records
o Suggestion to amend Rule 9(b) (Pleading Special Matters — Fraud or
Mistake; Conditions of Mind)

e Report on items considered and removed from the committee’s agenda
o  Suggestion to amend Rule 17(d) to require that a public officer who
sues or is sued in an official capacity be designated by official title
only, deleting the present alternative of designation by name
o Suggestion regarding Rule 45 and nationwide subpoena service
statutes

6. Report of the Advisory Committee on Criminal Rules
. Information Items
e Report on the work of the Rule 6 Subcommittee

e Report on items considered and removed from the committee’s agenda
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7. Report of the Advisory Committee on Evidence Rules
. Information Items
e Possible amendment to Rule 702 (Testimony by Expert Witnesses)

e Possible amendment to Rule 106 (Remainder of or Related Writings or
Recorded Statements)

e Possible amendment to Rule 615 (Excluding Witnesses)

e Crawford v. Washington and the Hearsay Exceptions in the Evidence Rules
8.  Other Committee Business

A. ACTION: On or before January 12, 2021 the Committee is asked to provide
recommendations to the Executive Committee, through the Judiciary Planning
Coordinator, Chief Judge Jeffrey R. Howard (1st Circuit), regarding the
prioritization of the Strategic Plan for the Federal Judiciary’s strategies and
goals over the next two years

B. Update on the Judiciary’s Response to the COVID-19 Pandemic

C. Legislative Update

D. Next Meeting — June 22, 2021
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TAB 1A
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Welcome and Opening Remarks

Item 1A will be an oral report.
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TAB 1B
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MINUTES
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
June 23, 2020

The Judicial Conference Committee on Rules of Practice and Procedure (Standing
Committee or Committee) convened on June 23, 2020 by videoconference. The following
members participated in the meeting:

Judge David G. Campbell, Chair Professor William K. Kelley
Judge Jesse M. Furman Judge Carolyn B. Kuhl
Daniel C. Girard, Esq. Judge Patricia Millett
Robert J. Giuffra Jr., Esq. Judge Gene E.K. Pratter
Judge Frank Mays Hull Elizabeth J. Shapiro, Esq.”
Judge William J. Kayatta Jr. Kosta Stojilkovic, Esq.
Peter D. Keisler, Esq. Judge Jennifer G. Zipps

The following attended on behalf of the Advisory Committees:

Advisory Committee on Appellate Rules Advisory Committee on Civil Rules
Judge Michael A. Chagares, Chair Judge John D. Bates, Chair
Professor Edward Hartnett, Reporter Professor Edward H. Cooper, Reporter
Professor Richard L. Marcus,
Advisory Committee on Bankruptcy Rules Associate Reporter
Judge Dennis R. Dow, Chair
Professor S. Elizabeth Gibson, Reporter Advisory Committee on Evidence Rules
Professor Laura Bartell, Associate Reporter Judge Debra Ann Livingston, Chair

Professor Daniel J. Capra, Reporter
Advisory Committee on Criminal Rules
Judge Raymond M. Kethledge, Chair
Professor Sara Sun Beale, Reporter
Professor Nancy J. King, Associate Reporter

Others providing support to the Committee included: Professor Catherine T. Struve, the
Standing Committee’s Reporter; Professor Daniel R. Coquillette, Professor Bryan A. Garner, and
Professor Joseph Kimble, consultants to the Standing Committee; Rebecca A. Womeldorf, the
Standing Committee’s Secretary; Bridget Healy, Scott Myers, and Julie Wilson, Rules Committee
Staff Counsel; Brittany Bunting and Shelly Cox, Rules Committee Staff Analysts; Allison A.
Bruff, Law Clerk to the Standing Committee; and John S. Cooke, Director, and Dr. Tim Reagan,
Senior Research Associate, of the Federal Judicial Center (FJC).

* Elizabeth J. Shapiro (Deputy Director, Federal Programs Branch, Civil Division) and Andrew D.
Goldsmith (National Coordinator of Criminal Discovery Initiatives) represented the Department of Justice
on behalf of the Honorable Jeffrey A. Rosen, Deputy Attorney General.
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OPENING BUSINESS

Professor Catherine Struve, Reporter to the Standing Committee, and Professor Daniel
Coquillette, Consultant, honored Judge David Campbell for his 15 years of service with the Rules
Committees and presented mementos to Judge Campbell on behalf of the Standing Committee’s
members, staff, and consultants and the advisory committee Chairs and Reporters. Three former
Standing Committee Chairs (Judges Lee Rosenthal, Anthony Scirica, and Jeffrey Sutton) joined
to congratulate Judge Campbell for a remarkable tenure with the Rules Committees. Department
of Justice (DOJ) representative Elizabeth Shapiro presented a letter from Attorney General
William P. Barr thanking Judge Campbell for his leadership in the rulemaking process and service
to the federal judiciary. Judge Campbell thanked everyone for the kind comments and gifts of
recognition.

Judge Campbell opened the meeting with a roll call and welcomed those listening to the
meeting by telephone. Judge Campbell noted that the Chief Justice has extended until December
31, 2020 the terms of Rules Committees members scheduled to end on October 1, 2020. Judge
Campbell welcomed a new member of the Standing Committee, Judge Patricia Millett of the D.C.
Circuit, who fills the unexpired term of Judge Sri Srinivasan who recently became Chief Judge of
the D.C. Circuit. Before her judicial service, Judge Millett had a distinguished career as a Supreme
Court practitioner in the U.S. Solicitor General’s Office and in private practice. Judge Campbell
recognized those who have been newly appointed to serve as committee chairs beginning in the
fall: Judge John Bates as Chair of the Standing Committee, Judge Robert Dow as Chair of the
Advisory Committee on Civil Rules, Judge Jay Bybee as Chair of the Advisory Committee on
Appellate Rules, and Judge Patrick Schiltz as Chair of the Advisory Committee on Evidence Rules.
Judge Campbell thanked Judges Michael Chagares and Debra Livingston for their service as
chairs.

APPROVAL OF THE MINUTES FROM THE PREVIOUS MEETING

Upon motion by a member, seconded by another, and on voice vote: The Committee
unanimously approved the minutes of the January 28, 2020 meeting.

STATUS OF PENDING RULES AMENDMENTS

Ms. Rebecca Womeldorf reported that proposed amendments are proceeding through the
Rules Enabling Act process without incident and referred members to the detailed tracking chart
in the agenda book for further details. Judge Campbell noted that, since the Committee’s last
meeting, the Supreme Court had adopted a package of proposed amendments to the Appellate,
Bankruptcy, Civil, and Evidence Rules. Those proposed amendments are before Congress, with a
presumed effective date of December 1, 2020.

CONSIDERATION OF EMERGENCY RULES UNDER THE CARES ACT
Professor Struve provided an overview of the congressional directive in the Coronavirus

Aid, Relief, and Economic Security (CARES) Act to the Judicial Conference to consider potential
rules amendments to ameliorate the effects on court operations of future emergencies. The
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PAGE 3

advisory committees have begun work on this effort, with each advisory committee focusing on
its own rules set. Public comment on potential emergency procedures has been sought. The
advisory committees are working on drafts for discussion at their fall 2020 meetings with the goal
of presenting drafts to the Standing Committee with requests for publication in the summer of
2021. Professor Struve explained that Professor Daniel Capra will coordinate the advisory
committees’ collective efforts. Under the ordinary timeline of the Rules Enabling Act process, any
such rules amendments could go into effect as early as December 1, 2023.

Professor Sara Beale reported on the Criminal Rules Advisory Committee’s emergency
rules work, which will proceed through a subcommittee, chaired by Judge James Dever. The
reporters and subcommittee are conducting research and preparing for a miniconference to be held
in July.

Judge John Bates provided a summary of the Civil Rules Advisory Committee’s
emergency rules work. A subcommittee, chaired by Judge Kent Jordan, was formed after Congress
passed the CARES Act. The subcommittee has met by several times and will meet again in one
week. The first task is gathering information from judges, clerks, practitioners, and the public. The
reporters have examined much of that information. Judge Bates added that the question remains
whether any amendments to the Civil Rules are needed and what shape they should take. Among
the areas of review that have been identified generally are service issues, remote proceedings, time
limits, and conducting trials. The subcommittee’s goal is to have recommendations to present to
the full Advisory Committee at its fall 2020 meeting.

Judge Dennis Dow reported that the Bankruptcy Rules Advisory Committee has formed a
CARES Act subcommittee which has met several times. The subcommittee has discussed a general
approach which would grant courts the authority to continue hearings and extend deadlines. An
alternate approach would authorize courts to do so in individual cases by motion or sua sponte,
notwithstanding other limitations and restrictions that may exist in the rules. The latter approach
mirrors a similar approach being considered regarding possible changes to the bankruptcy code.
The subcommittee has reviewed the Bankruptcy Rules and identified those with deadlines and
provisions governing extensions. It found few, if any, impediments in the rules to a more general
approach. Professor Elizabeth Gibson is preparing a draft for review at the subcommittee’s next
meeting. Judge Dow noted that, in the process of reviewing the rules and public submissions,
several other areas have been identified. Those include electronic filing and online payment of fees
by unrepresented parties, guidelines for using remote hearing technology, burdens imposed by
signature verification requirements, and issues regarding service of process by mail. The
subcommittee will continue study of these issues and others.

Judge Chagares reported on the work of the Appellate Rules Advisory Committee’s
subcommittee on emergency rules. Each subcommittee member reviewed the Appellate Rules to
identify potential issues. Appellate Rule 2 provides helpful flexibility but only permits a court to
suspend rules in individual cases. The subcommittee is considering an emergency provision for
broader application. Rule 33 provides for appeal conferences in person or by telephone and may
require revision to account for modern technology. The subcommittee expects to present any
potential rules amendments at the Advisory Committee’s next meeting.
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Professor Capra explained that he and Judge Livingston reviewed the Evidence Rules and
concluded that no amendments were necessary to address issues such as remote proceedings.
Professor Capra conferred with state evidence rules committees, and they observed that evidence
rules distinguish between testimony and physical presence in court. “Testimony” as used in the
rules, encompasses remote testimony. Further, Rule 611 provides trial judges with authority to
control the mode of testimony. Professor Capra noted that trial practice would be impacted by
the use of remote testimony and the inability of juries to make credibility determinations in the
same way. A remote trial renders Rule 615, which deals with sequestration of witnesses,
irrelevant because witnesses will not be in the courtroom. For the past two years, the Advisory
Committee has been considering whether to amend Rule 615 to clarify whether sequestration can
extend beyond physical presence in the courtroom. Professor Capra added that the Advisory
Committee will continue to monitor the rules for possible emergency issues. Judge Campbell
repeated a question raised in a public submission regarding authentication of evidence, namely
whether a faster procedure for authentication should be available to shorten remote trials.
Professor Capra pointed to recent amendments to Rule 902(13) and (14), which may alleviate
this problem, but stated the Advisory Committee will take another look. Finally, Professor Capra
noted that remote trials may raise a face-to-face confrontation issue which will need to be
considered by the rules committees generally.

A member of the Standing Committee asked whether there has been any coordination with
other Judicial Conference committees on the possible implications of emergency rules. Judge
Campbell explained that there has been significant coordination with the Committee on Court
Administration and Case Management (CACM Committee) regarding CARES Act procedures and
other accommodations. He added that this coordination should continue as the advisory
committees begin formulating draft emergency rule amendments. He also suggested seeking input
from the Committee on Defender Services and the Criminal Law Committee. Ms. Womeldorf
noted that the Administrative Office staff supporting those Judicial Conference committees — as
well as the CACM Committee and the Committee on Bankruptcy Administration — are monitoring
the Rules Committees’ response to the CARES Act directive to consider emergency rules.

MULTI-COMMITTEE REPORTS

Judge Chagares reported on the E-filing Deadline Joint Subcommittee which is exploring
the possibility of an earlier-than-midnight deadline for electronic filing. The subcommittee
continues to gather information, including data from the FJC about actual filing patterns, i.e.,
what time of day litigants are filing and who is filing. Judge Chagares explained that the
subcommittee seeks to cast a wide net to gather as much input as possible and has reached out to
law school deans, bar associations, paralegal associations, and legal assistant associations. Based
on a survey conducted by the Lawyers Advisory Committee for the District of New Jersey, there
are strong opinions on different sides of the electronic-filing deadline issue. The subcommittee
will continue to study this issue closely.

Judge Bates reported on the Appeal Finality After Consolidation Joint Civil-Appellate
Subcommittee which was formed to examine the question whether rules amendments might be
proposed to address the effects of Civil Rule 42 consolidation orders on the final-judgment
approach to appeal jurisdiction in the wake of the Supreme Court’s decision in Hall v. Hall, 138
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S. Ct. 1118 (2018). In Hall, the Court ruled that disposition of all claims among all parties to a
case that began as an independent action is a final judgment, notwithstanding the consolidation
of that action with one or more other actions pursuant to Rule 42(a). The subcommittee, chaired
by Judge Robin Rosenberg, is comprised of members from the Appellate Rules Advisory
Committee and Civil Rules Advisory Committee. The subcommittee is looking at the effects of
the Hall decision and developing information from the FJC. Empirical research on consolidated
cases will inform the subcommittee’s work to determine whether any rule change is needed. This
process will take time.

REPORT OF THE ADVISORY COMMITTEE ON APPELLATE RULES

Judge Chagares and Professor Edward Hartnett provided the report of the Appellate Rules
Advisory Committee, which last met on April 3, 2020 by telephone conference. The Advisory
Committee presented several action items and information items.

Action ltems

Final Approval of Proposed Amendment to Rule 42 (Voluntary Dismissal). Judge Chagares
explained that the proposed amendment to Rule 42 would assure litigants that an appeal will be
dismissed if the parties settle the case at the appellate level. The current rule provides that such an
appeal “may [be] dismiss[ed]” by the circuit clerk and the proposed amendment would restructure
the rule to remove ambiguity. Two legal entities filed comments after publication of the draft rule.
The Association of the Bar of the City of New York (ABCNY) suggested that the Advisory
Committee include language giving additional examples in proposed Rule 42(b)(3). Because the
proposed amendment uses non-exclusive language, the Advisory Committee decided against
providing additional examples. The ABCNY also suggested adding the phrase “if provided by
applicable statute” to the amendment language. Because nothing in the rule permits courts of
appeals to take actions by order that are not otherwise authorized by law, the Advisory Committee
found the suggested addition unnecessary. The National Association of Criminal Defense Lawyers
(NACDL) submitted a comment supporting the amendment as “well taken” but suggested
additional language regarding the responsibilities of individual criminal defendants and defense
counsel with respect to dismissals of appeals. The Advisory Committee decided against this
suggestion, as the appellate rules generally do not address defense attorneys’ responsibilities to
clients.

Judge Chagares explained that the Advisory Committee made minor changes to the
proposed amendment based on suggestions from Standing Committee members at the last meeting.
First, the word “mere” was taken out of the proposed language in Rule 42(b)(3). Second, the
Advisory Committee made a change to paragraph (3) to clarify that it applies only to dismissals
under Rule 42(b) itself. Minor changes were also made in response to helpful suggestions by the
style consultants. Judge Chagares sought final approval of the proposed amendment to Rule 42.

Referencing a comment filed by NACDL, Judge Bates flagged a concern that some local
circuit rules will be inconsistent with the proposed rule’s statement that a court “must” dismiss.
He noted that several circuits’ local rules contain other requirements (beyond those in Rule 42) for
dismissal. The Fourth Circuit’s local rule, for example, requires in criminal cases that a stipulation
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of dismissal or motion for voluntary dismissal must be signed or consented to by the defendant.
Another circuit’s local rule requires an affidavit. Judge Chagares responded that the Advisory
Committee had not addressed that issue. Professor Coquillette commented that a local rule which
includes additional requirements beyond a uniform national rule may be considered inconsistent.
Professor Capra clarified that unless a national rule prohibits additional requirements imposed by
local rules, a local rule that does so is not necessarily inconsistent. Professors Coquillette and Capra
agreed that local rule variances that do not facially contradict a uniform national rule have not been
considered inconsistent historically. Judge Bates observed that the amendment might create
uncertainty for attorneys practicing in circuits that have local rules that mandate requirements in
addition to those in Rule 42 for dismissal. He asked whether language should be added to the
committee note to address this potential problem. Professor Coquillette expressed concern about
committee notes that change the meaning of the actual rule text. Professor Struve suggested that
Judge Bates’s question may warrant further consideration by the Advisory Committee, as it raises
unexplored issues. She inquired whether discussion with circuit clerks may help resolve the
question. Judge Campbell added that, unlike some other rules, proposed Rule 42 requires the
circuit clerk to take an action rather than the parties. He recommended that the Advisory
Committee take a closer look at local rules before moving forward with the proposal. Judge
Chagares agreed.

Final Approval of Proposed Amendment to Rule 3 (Appeal as of Right—How Taken) and
Conforming Amendments to Rule 6 and Forms 1 and 2. Judge Chagares explained that the
Advisory Committee began studying issues with notices of appeal in 2017. Research revealed
inconsistency across the circuits in how designations in a notice of appeal are used to limit the
scope of an appeal. In 2019, the Supreme Court stated in Garza v. ldaho, 139 S. Ct. 738, 746
(2019), that the filing of a notice of appeal should be a “simple, non-substantive act.” Consistent
with Garza, the proposed amendments seek to simplify an

d make more uniform the process for filing a notice of appeal.

Professor Hartnett summarized the comments received on the proposal after publication.
The first critical comment, submitted by Michael Rosman, asserted that the proposal was
inconsistent with Civil Rule 54(b). In Mr. Rosman’s view, there is no finality for appeal purposes
(under 28 U.S.C. § 1291) until the district court enters a single document that recites the disposition
of every claim by every party in an action; in this view, finality does not occur if the district court
merely enters an order that disposes of all remaining claims. Professor Hartnett noted that neither
the Advisory Committee nor the Standing Committee at its January meeting were persuaded by
this critique, which had been submitted previously. The second critical comment, submitted by
Judge Steven Colloton, urged abandonment of this project on the theory that litigants should be
held to the choices made in their notice of appeal. In Judge Colloton’s view, it is easy for a litigant
to designate everything, and the Advisory Committee should not be encouraging counsel to seek
to expand the scope of appeal beyond what is specified in the notice. The Advisory Committee
considered this critique but was not persuaded.

Other comments urging suggestions for expanding or simplifying the proposed rule were
considered and rejected by the Advisory Committee. Professor Hartnett explained that one of the
suggestions, which proposed a simplification, might make the designation of a judgment or order
completely irrelevant and might not overcome the problem initially identified. NACDL suggested
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expanding proposed Rule 3(c)(5) to appeals in criminal cases. The provisions in paragraph (5)
concern Appellate Rule 3’s connection to Civil Rule 58. Professor Hartnett noted that NACDL did
not identify a specific problem in criminal cases that such expansion would address. Instead,
NACDL’s concern was that a rule limited to civil cases might lead courts to adopt an expressio
unius conclusion that a similar approach should not be taken in criminal cases. Rather than
changing the proposed rule, the Advisory Committee added language to the committee note to
explain that while similar issues might arise in criminal cases — and perhaps similar treatment may
be appropriate — this rule is not expressing a view one way or the other about those issues. The
Advisory Committee also received a suggestion regarding Rule 4(a)(4)(B)(ii)’s treatment of
appeals from orders disposing of motions listed in Rule 4(a)(4)(A). The suggestion is that
Rule 4(a)(4)(B)(ii) be amended to remove the requirement that appellants file a new or amended
notice of appeal in order to challenge orders disposing of such motions. The Advisory Committee
chose not to make changes in response to this suggestion, which would require further study and
republication. This question, however, is closely related to a new suggestion to more broadly allow
the relation forward of notices of appeal to cover decisions issued after the filing of the notice. The
Advisory Committee decided that the best way to address these issues would be to roll them
forward for future consideration.

At the Standing Committee’s January 2020 meeting, members raised some concern that
the proposed rule may inadvertently change the doctrine that treats a judgment as final
notwithstanding a pending motion for attorneys’ fees. To address this concern, the Advisory
Committee added language to the committee note explaining that the proposed amendment has no
effect on Supreme Court doctrine as laid out in Budinich v. Becton Dickinson & Co., 486 U.S. 196
(1988), and Ray Haluch Gravel Co. v. Cent. Pension Fund of Int'l Union of Operating Engineers
& Participating Employers, 571 U.S. 177 (2014). Professor Hartnett explained that these holdings
—which treat attorneys’ fees as collateral to the merits of the case for purposes of the final judgment
rule — can coexist with the proposed amendment.

In response to Judge Colloton’s submission, the Advisory Committee made one change to
the rule text as published. Judge Colloton expressed concern about litigants filing (after the entry
of final judgment) a notice of appeal designating only a prior interlocutory order. The Advisory
Committee added language to proposed Rule 3(c)(7) that states an appeal must not be dismissed
for failure to properly designate the judgment if the notice of appeal was filed after the entry of the
judgment and designates an order that merged into that judgment.

One matter divided the Advisory Committee: whether to continue to permit a party to limit
the scope of the notice of appeal. A minority of members concluded that such limitation should no
longer be permitted. In their view, courts should look to the briefs to narrow the claims and issues
on appeal. In contrast, most members found value in leaving this aspect of the proposal as
published — allowing parties to limit the scope if expressly stated. For example, in multi-party
cases, a party who has settled as to some claims may wish to appeal the disposition of other claims
without violating a settlement agreement. The Advisory Committee voted to retain the feature
permitting limitation and to revisit the issue in three years if problems develop. Judge Chagares
observed that a provision in current Rule 3(c)(1)(B) permits the express limiting of a notice of
appeal.
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The Advisory Committee also sought final approval of conforming amendments to Rule 6
and Forms 1 and 2. Judge Chagares reported that the Chief Judge of the United States Tax Court
has expressed approval for the proposed amendment to Form 2 (concerning notices of appeal from
decisions of the Tax Court).

Professor Struve thanked Judge Chagares, Professor Hartnett, and the Advisory Committee
for their work on this thorny problem. Judge Campbell offered suggestions regarding the
committee note. First, he suggested that “and limit” be removed from the portion of the committee
note that discusses the role of the briefs with respect to the issues on appeal. Second, he suggested
clarification of two rule references in the note. These suggestions were accepted by Judge
Chagares. A judge member recommended substitute language for the multiple uses of the term
“trap” in the committee note. Professor Hartnett responded that the phrasing had been studied and
that it is not pejorative or indicative of intentional trap-setting. Another member suggested adding
“inadvertently” to the first sentence using the word “trap” in the committee note — thus: “These
decisions inadvertently create a trap ... .” Judge Chagares and Professor Hartnett accepted the
suggestion and changed the committee note accordingly.

Upon motion, seconded by a member, and on a voice vote: The Committee decided to
recommend the amendment to Rule 3 and conforming amendments to Rule 6 and Forms 1
and 2 for final approval by the Judicial Conference.

Publication of Proposed Amendment to Rule 25 (Filing and Service). The Advisory
Committee sought publication of an amendment to Rule 25 to extend existing privacy protections
to Railroad Retirement Act benefit cases. Judge Chagares explained that counsel for the Railroad
Retirement Board requested protections for their litigants like those provided in Social Security
benefit cases. Because Railroad Retirement Act benefit cases are appealed directly to the court of
appeals, amending Civil Rule 5.2 would not work to extend privacy protections to those cases. The
Advisory Committee made no changes to the draft amendment since the January 2020 Standing
Committee meeting.

A judge member commented that, in other areas of the law such as ERISA, the Hague
Convention, and medical malpractice, courts address privacy concerns on an ad hoc basis rather
than with a categorical rule. This member expressed hesitation about picking out one area for
categorical treatment without stepping back and looking comprehensively at balancing the public’s
right to access court records against individual privacy concerns. He also inquired whether such
endeavor fell within the scope of the Committee’s mandate. In response, Judge Chagares noted
that Civil Rule 5.2(c) restricts only remote electronic access. He also explained that the Advisory
Committee has focused on Railroad Retirement Act benefit cases because they are a close analog
to Social Security benefit cases. In other cases that involve medical information, courts are still
empowered to enter orders to protect that information. Judge Chagares further noted that the
Supreme Court recently emphasized the close relation between the Social Security Act and the
Railroad Retirement Act. Professor Hartnett explained that the Railroad Retirement Act benefit
cases in the court of appeals mirror Social Security benefit cases in the district court, as they are
essentially appellate in nature. Both types of cases involve administrative records full of sensitive
information. Professor Edward Cooper recalled that when the Civil Rules Advisory Committee
was working on Civil Rule 5.2, the Social Security Administration made powerful representations
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regarding the filing of an administrative record. Under statute, it is required in every case to file a
complete administrative record, which involves large amounts of sensitive information beyond the
capacity of the court to redact. The Civil Rules Advisory Committee was persuaded that a
categorical rule was appropriate for Social Security benefit cases. The judge member suggested
that there are hundreds of ERISA disability cases every year that are almost identical to Social
Security disability cases. Those cases also require the filing of an administrative record. The judge
member asked whether the Rules Enabling Act publication process would reach stakeholders in
other types of cases like ERISA proceedings. Judge Campbell suggested that the committees
deliberately invite input from those stakeholders, as has been done with other rules in the past. The
judge member agreed that such feedback would be beneficial, particularly from stakeholders not
covered by the proposed amendment. Judge Chagares concurred in this approach.

Upon motion, seconded by a member, and on a voice vote: The Committee approved the
proposed amendment to Rule 25 for publication with added request for comment from
identified groups.

Information ltems

Rules 35 (En Banc Determination) and 40 (Petition for Panel Rehearing). Judge Chagares
stated that the Advisory Committee is conducting a comprehensive study of Rules 35 and 40 with
a view to reducing duplication and confusion.

Suggestion Regarding Decision on Grounds Not Argued. Judge Chagares described a
suggestion submitted by the American Academy of Appellate Lawyers (AAAL) that would require
the court to give notice and opportunity for additional briefing before deciding a case on unbriefed
grounds. After studying this issue, the Advisory Committee concluded that it was not well-suited
for rulemaking. Upon the Advisory Committee’s recommendation, Judge Chagares wrote to each
circuit chief judge with a copy of the AAAL’s suggestion. He received feedback that unanimously
concluded such a rule change was unnecessary. The Advisory Committee will reconsider this issue
in three years.

Suggestion Regarding In Forma Pauperis Standards. Professor Hartnett noted that the
Appellate Rules Advisory Committee continues to look into this issue. There remains a question
whether rulemaking can resolve the issue. Professor Hartnett explained that, at the very least, the
Advisory Committee could consider possible changes to Form 4 (the form for affidavits
accompanying motions to appeal in forma pauperis).

Suggestion Regarding Rule 4(a)(2). Current Rule 4(a)(2) allows a notice of appeal filed
after the announcement of a decision but before its entry to be treated as filed after the entry of
decision. This provision allows modestly premature notices of appeal to remain viable. Professor
Bryan Lammon’s suggestion proposes broader relation forward. The Advisory Committee
considered this question a decade ago and decided against taking action. In his suggestion,
Professor Lammon argues that the issue has not resolved itself in the intervening decade. The
Advisory Committee is looking to see if any rule change can be made to protect those who file
their notice of appeal too early.
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Suggestion Regarding Rule 43 (Substitution of Parties). Judge Chagares described a
suggestion regarding amending Rule 43 to require use of titles instead of names of government
officers sued in their official capacities. The Advisory Committee decided to table this suggestion
while its clerk representative gathers information from clerks of court.

Review of Recent Amendments. Judge Chagares reviewed the impact of two recent
amendments to the Appellate Rules. In 2019, Rule 25(d)(1) was amended to eliminate the
requirement for proof of service when service is made solely through the court’s electronic-filing
system. At least two circuits continue to require certificates of service, despite the rule change.
The Advisory Committee’s clerk representative agreed to reach out to the clerks of court to resolve
the issue. In 2018, Rule 29(a)(2) was amended to permit the rejection or striking of an amicus brief
that would result in a judge’s disqualification. The Advisory Committee polled the clerks to find
out if any amicus briefs had been stricken under the new rule. At least three circuits have stricken
such amicus briefs since the amendment became effective.

Judge Chagares thanked everyone involved during his tenure with the Rules Committees
and wished everyone and their families well.

REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES

Judge Dow and Professors Gibson and Laura Bartell delivered the report of the Bankruptcy
Rules Advisory Committee, which last met on April 2, 2020 by videoconference. The Advisory
Committee presented several action items and two information items.

Action Items

Final Approval of Proposed Amendment to Rule 2005 (Apprehension and Removal of
Debtor to Compel Attendance for Examination). Judge Dow explained that Rule 2005 deals
generally with the apprehension of debtors for examination under oath. The last subpart deals with
release of debtors. Current Rule 2005(c) refers to provisions of the criminal code that have since
been repealed. The proposed change substitutes a reference to the relevant section in the current
criminal code. The proposed amendment was published in August 2019. The Advisory Committee
received no comments of substance. The National Conference of Bankruptcy Judges expressed a
general indication of support for the proposed amendment. Judge Dow stated that the Advisory
Committee recommends that the Standing Committee approve the proposed amendment to Rule
2005 as published. There were no comments from members of the Standing Committee.

Upon motion, seconded by a member, and on a voice vote: The Committee decided to
recommend the amendment to Rule 2005 for approval by the Judicial Conference.

Final Approval of Proposed Amendment to Rule 3007 (Objections to Claims). Judge Dow
next introduced the proposed amendment to Rule 3007, which deals generally with objections to
claims filed by creditors. The subpart at issue — Rule 3007(a)(2)(A) — deals with service of those
objections on creditors. It generally provides for service by first-class mail. Rule 3007(a)(2)(A)(ii)
imposes a heightened service requirement for “insured depository institution[s].” “Insured
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depository institution” has two different definitions in the bankruptcy rules and bankruptcy code.
Rule 7004(h) imports a definition for “insured depository institution” from the Federal Deposit
Insurance Act (FDIA). The FDIA definition (which is incorporated into Rule 7004(h)) does not
encompass credit unions because credit unions are insured by the National Credit Union
Administration rather than by the Federal Deposit Insurance Corporation. The bankruptcy code
also defines “insured depository institution,” in 11 U.S.C. § 101(35), and the Code’s definition
expressly does include credit unions. The Code definition applies to the Bankruptcy Rules pursuant
to Rule 9001.

Several years ago, Rule 3007 was revised to make clear that generally standard service was
adequate for purposes of the rule. But the Rule, as amended, provides that if the claimant is an
insured depository institution, service must also be made according to the method prescribed by
Rule 7004(h). The Advisory Committee recognized the exception to conform to the congressional
desire for enhanced service on entities included under the FDIA definition. The Advisory
Committee, however, did not think there was any congressional intent to afford enhanced service
to entities that fall outside the FDIA definition. For purposes of consistency with other bankruptcy
rules, and to conform to what the Advisory Committee understands as the congressionally-
intended scope for enhanced service, the proposed amendment to Rule 3007(a)(2)(A)(ii) inserts a
reference to the FDIA definition. The Advisory Committee received one comment, and it
expressed support for the proposed amendment. There were no comments or questions from the
Standing Committee.

Upon motion, seconded by a member, and on a voice vote: The Committee decided to
recommend the amendment to Rule 3007 for approval by the Judicial Conference.

Final Approval of Proposed Amendment to Rule 7007.1 (Corporate Ownership Statement).
Rule 7007.1 deals with disclosure of corporate ownership information in adversary proceedings.
Judge Dow explained that the proposed amendment to Rule 7007.1 seeks to conform to the
language in related rules: Appellate Rule 26.1, Bankruptcy Rule 8012, and Civil Rule 7.1. As
published, the proposed amendment would amend Rule 7007.1(a) to encompass hongovernmental
corporations that seek to intervene, would make stylistic changes to the rule, and would change
the title of Rule 7007.1 from “Corporate Ownership Statement” to “Disclosure Statement.” The
Advisory Committee received two comments in response to publication. One comment suggested
that the word “shall” in Rule 7007.1 be changed to “must.” While the Advisory Committee agreed
with the suggestion, it concluded that such word change will be considered when Part VII is
restyled. The other comment, from the National Conference of Bankruptcy Judges, suggested that
Rule 7007.1 retain the title and language referring to “corporate ownership statement.” The
comment offered two reasons: (1) “disclosure statement” is a term of art in bankruptcy law; and
(2) five other bankruptcy rules refer to the same document as a corporate ownership statement.
The Advisory Committee was persuaded by this and voted to approve Rule 7007.1 with the current
title (“Corporate Ownership Statement”) retained and the word “disclosure” in subparagraph (b)
changed to “corporate ownership,” with the other features of the proposed amendments remaining
unchanged since publication.

Upon motion, seconded by a member, and on a voice vote: The Committee decided to
recommend the amendment to Rule 7007.1 for approval by the Judicial Conference.
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Final Approval of Proposed Amendment to Rule 9036 (Notice and Service Generally).
Professor Gibson introduced the proposed amendment to Rule 9036. She explained that the
Advisory Committee has been considering possible amendments to the Bankruptcy Rules to
increase the use of electronic service and noticing in the bankruptcy courts. One amendment to
Rule 9036 became effective on December 1, 2019. When the 2019 amendment to Rule 9036 was
published for public comment in 2017, related proposed amendments to Rule 2002(g) and Official
Form 410 were also published. The proposed amendments to Rule 2002(g) and Official Form 410
would have authorized creditors to designate an email address on their proof of claim for receipt
of notices and service. Based on comments received during the 2017 publication period, the
Advisory Committee decided to hold the proposed amendments to Rule 2002(g) and Official Form
410 in abeyance.

The current proposed amendment to Rule 9036 was published in August 2019 and would
encourage the use of electronic noticing and service in several ways. First, the rule would recognize
the court’s authority to provide notice or make service through the Bankruptcy Noticing Center to
entities that currently receive a high volume of paper notices from the bankruptcy courts. This
program, set up through the Administrative Office, would inform high-volume paper-notice
recipients to register for electronic noticing. The proposed amendment would acknowledge this
process and authorize notice in that manner. Anticipating that the Advisory Committee would
move forward with the earlier-mentioned amendments to Rule 2002(g) and Official Form 410,
Professor Gibson explained that the rule as published would have allowed courts and parties to
provide notice to a creditor at an email address indicated on the proof of claim.

The Advisory Committee received seven sets of comments on the published proposal to
amend Rule 9036. Commenters expressed concern about the proposed amendments to Rule 9036
as well as about the earlier-published proposals to amend Rule 2002(g) and Official Form 410.
There was, however, enthusiastic support for the program to encourage high-volume paper-notice
recipients to register for electronic bankruptcy noticing. The commenters included the Bankruptcy
Noticing Working Group, the Bankruptcy Clerks Advisory Group, an ad hoc group of 34 clerks of
court, and individual court staff members. Their concerns fell into three categories: clerk
monitoring of email bounce-backs; the administrative burden of the proof-of-claim opt-in form for
email noticing, and the interplay of the proposed amendments to Rules 2002(g) and 9036. Because
the same provision regarding bounce-backs is in the version of Rule 9036 that went into effect last
December and in Rule 8011(c)(3), the Advisory Committee decided not to change the language in
the published version of Rule 9036(d); but it did add a new sentence to that subdivision stating
that the recipient has a duty to keep the court informed of the recipient’s current email address.

The greatest concern was the administrative burden of allowing creditors to opt-in to email
noticing and service on their proof-of-claim form (Official Form 410). Some commenters asserted
that without an automated process for extracting email addresses from proofs of claim, the burden
of checking each proof of claim would be too great. Others suggested that, even with automation,
the process would be time consuming and burdensome (given that paper proofs of claim would
continue to be filed). Persuaded by this reasoning, at its spring 2020 meeting, the Advisory
Committee voted not to pursue the opt-in check-box option on the proof of claim form.
Accordingly, it revised the proposed amendment to Rule 9036 so as to omit the reference to
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Rule 2002(g)(1). Professor Gibson further explained that the Advisory Committee’s ultimate
approach here does not give any benefit to parties because parties do not have access to the
Bankruptcy Noticing Center. Future improvements to CM/ECF may allow entry of email addresses
in a way that will be accessible to parties. The language in proposed Rule 9036(b)(2) would allow
for parties to take advantage of that future development.

Judge Campbell observed that the Advisory Committee’s revisions to the Rule 9036
proposal provide a good illustration of the value of the Rules Enabling Act’s public-comment
process.

Upon motion, seconded by a member, and on a voice vote: The Committee decided to
recommend the amendment to Rule 9036 for approval by the Judicial Conference.

Retroactive Approval of Amendments to Official Forms 101, 201, 122A-1, 122B, and 122C-
1. Enacted in March 2020, the CARES Act made certain changes to the bankruptcy code, which
required changes to five Official Forms. Because the law took effect immediately, the Advisory
Committee acted under its delegated authority to make conforming changes to Official Forms,
subject to later approval by the Standing Committee and notice to the Judicial Conference.
Professor Gibson explained the two main changes the CARES Act made to the bankruptcy code,
both of which will sunset in one year from the effective date of the Act. First, the Act provided a
new definition of “debtor” for purposes of subchapter V of Chapter 11. The new one-year
definition raised the debt limit for a debtor under subchapter V from $2,725,625 to $7,500,000. As
a result of that legislative change, there are at least three categories of Chapter 11 debtors: (1) A
debtor that satisfies the definition of small business debtor, with debts of at most $2,725,625; (2)
a debtor with debts over $2,725,625 but not more than $7,500,000; and (3) a debtor that doesn’t
meet either definition, and proceeds as a typical Chapter 11 debtor. The court will separately need
to know which category a debtor falls within to know whether special provisions apply. The
Advisory Committee thus amended two bankruptcy petition forms — Official Forms 101 and 201
— to accommodate these changes.

Second, the CARES Act changed the definition of “current monthly income” in the
Bankruptcy Code to add a new exclusion from computation of currently monthly income for
federal payments related to the Coronavirus Disease 2019 (COVID-19) pandemic. An identical
exclusion was also inserted in § 1325(b)(2) for computing disposable income. Both changes are
effective for one year, unless extended by Congress. These changes effect eligibility for Chapter 7
and the required payments under Chapter 13. As a result, the Advisory Committee added a new
exclusion in Official Forms 122A-1, 122B, and 122C-1.

Judge Campbell asked whether the Advisory Committee would seek to reverse these
amendments if Congress did not extend the sunset date of the relevant CARES Act provisions.
Professor Gibson replied in the affirmative.

Upon motion, seconded by a member, and on a voice vote: The Committee decided to

retroactively approve the technical and conforming amendments to Official Forms 101, 201,
122A-1, 122B, and 122C-1, and to provide notice to the Judicial Conference.
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Publication of Restyled Parts | and 11 of the Bankruptcy Rules. Professor Bartell introduced
the first two parts of the restyled Bankruptcy Rules. She observed that the restyling process should
get easier over time, as the first two parts required the Advisory Committee to resolve issues that
will recur in subsequent parts. She noted that the style consultants have been wonderful to work
with, and their work has made the restyled Bankruptcy Rules much easier to understand. For the
restyling process, the Advisory Committee endorsed five basic principles. First, the Advisory
Committee will avoid any substantive changes, even where some may be needed. Second, the
restyled rules will not modify any term defined in the bankruptcy code. This does not include terms
used, but not defined, in the code. Third, the restyled rules will preserve terms of art. There was
some disagreement between the Advisory Committee and the style consultants on what constitutes
a term of art. Fourth, all Advisory Committee members would remain open to new ideas suggested
by the style consultants. Finally, the Advisory Committee will defer to the style consultants on
matters of pure style.

Professor Bartell addressed one substantive issue that arose. In the past, Congress has
directly amended certain bankruptcy rules. Rule 2002(0) (Notice for Order of Relief in Consumer
Case) is a result of legislative amendment and was originally designated as Rule 2002(n) as set
forth in the legislation. A subsequent amendment adding a provision earlier in the list of
subdivisions in the rule resulted in changing the designation of Rule 2002(n) to 2002(0), and minor
stylistic changes have been made since the provision was legislatively enacted. The question arose
whether the Advisory Committee had authority to make stylistic changes to or revise the
designation of the rule. The Advisory Committee concluded that any congressionally enacted rules
should be left as Congress enacted them.

Judge Campbell thanked Judge Marcia Krieger for her work and leadership as Chair of the
Restyling Subcommittee, as well as Professor Bartell and the style consultants, Professors Bryan
Garner, Joe Kimble, and Joe Spaniol. Judge Dow echoed this sentiment and opined that the
bankruptcy rules will be much improved by this process. Judge Dow also noted that progress has
been made on Parts Il and IV of the rules. Professors Garner and Kimble expressed their
appreciation for being involved in the restyling process and the work done so far. A judge member
of the Standing Committee said that the restyled rules are much more readable.

Upon motion, seconded by a member, and on a voice vote: The Committee approved for
publication the Restyled Parts | and 11 of the Bankruptcy Rules.

Publication of SBRA Rules and Official Forms. The Advisory Committee is seeking
publication of the rules and forms amendments previously published and issued on an expedited
basis as interim rules, in response to the Small Business Reorganization Act (SBRA). The interim
rules include amendments to the following Bankruptcy Rules: 1007, 1020, 2009, 2012, 2015, 3010,
3011, 3014, 3016, 3017.1, 3017.2 (new), 3018, and 3019. Professor Gibson noted that the only
change made to the interim rules was stylistic. In response to suggestions by the style consultants,
the Advisory Committee made stylistic changes to Rule 3017.2. The Advisory Committee did not
make the suggested style changes to Rule 3019(c) because they would have created an
inconsistency among the subheadings in the rule. Professor Gibson explained that the headings
would be reconsidered as part of the restyling process.
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Professor Gibson also introduced the changes made to Official Forms 101, 122B, 201,
309E-1, 309E-2, 309F-1, 309F-2, 314, 315, and 425A. Under its delegated authority, the Advisory
Committee previously made technical and conforming amendments to all but one of these forms
in response to the SBRA. Despite these already having taken effect, the Advisory Committee seeks
to republish them for a longer period and in conjunction with the proposed amendments to the
SBRA rules. The package of forms prepared for summer 2020 publication includes one addition
beyond the forms initially amended in response to the SBRA: Form 122B needed to be amended
to update instructions related to individual debtors proceeding under subchapter V.

Judge Campbell commended the Advisory Committee for this impressive work. Congress
passed the SBRA with a short window before its effective date. Despite this, the Advisory
Committee managed to produce revised rules and forms, get them approved by the Standing
Committee and by the Executive Committee of the Judicial Conference, and distribute them to all
the bankruptcy courts before the SBRA took effect so they could be adopted as local rules.

Upon motion, seconded by a member, and on a voice vote: The Committee approved for
publication the amendments to Rules 1007, 1020, 2009, 2012, 2015, 3010, 3011, 3014, 3016,
3017.1, 3017.2, 3018, and 3019 and Official Forms 101, 122B, 201, 309E-1, 309E-2, 309F-1,
309F-2, 314, 315, and 425A.

Publication of Proposed Amendment to Rule 3002(c)(6) (Time for Filing Proof of Claim).
Judge Dow next addressed the proposed amendment to Rule 3002(c)(6), which provides that the
court may extend the deadline to file a proof of claim if the notice of the need to file a claim was
insufficient to give the creditor a reasonable time to file because the debtor failed to file the
required list of creditors. The Advisory Committee identified several problems with this provision.
First, the rule would almost never come into play because a failure to file the list of creditors
required by Rule 1007 is also cause for dismissal. Because such a case would likely be dismissed,
there would be no claims allowance process. Second, under the language of paragraph (c)(6), the
authorization to grant an extension is extremely narrow. For example, there is no provision for
notices that omit a creditor’s name or include an incorrect address. Further, Professor Bartell’s
research revealed a split in the caselaw. The proposed amendment seeks to resolve these problems
by stating a general standard for the court’s authority to grant an extension if the notice was
insufficient to give a creditor reasonable time to file a claim. This same standard currently applies
to creditors with foreign addresses. The proposed amendment would bring consistency to domestic
creditors and provide more flexibility for the courts to offer relief as warranted.

Upon motion, seconded by a member, and on a voice vote: The Committee approved for
publication the amendments to Rule 3002.

Publication of Proposed Amendment to Rule 5005 (Filing and Transmittal of Papers).
Professor Bartell explained that Rule 9036 allows clerks and parties to provide notices or serve
documents (other than those governed by Rule 7004) by electronic filing. She then introduced
proposed amendment to Rule 5005. Rule 5005(b) governs transmittal of papers to the U.S. trustee
and requires that such papers be mailed or delivered to an office of, or another place designated
by, the U.S. trustee. It also requires the entity transmitting the paper file as proof of transmittal a
verified statement. The Advisory Committee consulted with the Executive Office for U.S. Trustees
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about whether Rule 5005 accurately reflects current practice and whether it could be conformed
more closely to the practice under Rule 9036. The proposed amendment, which is supported by
the Executive Office for U.S. Trustees, would allow papers to be transmitted to the U.S. trustee by
electronic means and eliminate the requirement to file a verified statement.

Upon motion, seconded by a member, and on a voice vote: The Committee approved for
publication the amendment to Rule 5005.

Publication of Proposed Amendment to Rule 7004 (Process; Service of Summons,
Complaint). A committee note to Rule 7004’s predecessor, Rule 704, specified that in serving a
corporation or partnership or other unincorporated association by mail, it is not necessary for the
officer or agent of the defendant to be named in the address so long as the mail is addressed to the
defendant’s proper address and directed to the attention of the officer or agent by reference to his
position or title. When Rule 704 became Rule 7004, that committee note was dropped and no
longer included in the published version of Rule 7004. Professor Bartell explained that, as a result,
courts have divided over whether a notice addressed to a position or title is effective under Rule
7004. The Advisory Committee’s proposal would insert a new subdivision (i), which inserts the
substance of the previous committee note for Rule 704 into Rule 7004.

Upon motion, seconded by a member, and on a voice vote: The Committee approved for
publication the amendment to Rule 7004.

Publication of Proposed Amendment to Rule 8023 (Voluntary Dismissal). Professor Bartell
introduced the proposed amendment to Rule 8023, which is based on Appellate Rule 42(b),
regarding voluntary dismissal of appeals. She indicated that the Standing Committee’s deferred
consideration of the proposed amendments to Appellate Rule 42(b) should not affect the Standing
Committee’s decision to approve the proposed amendment to Bankruptcy Rule 8023 for
publication. She noted that the version of the proposed amendment to Rule 8023 in the agenda
book needed two minor additional changes to conform to Appellate Rule 42(b). First, the phrase
“under Rule 8023(a) or (b)” should be added to subdivision (c). Second, the word “mere” should
be eliminated from subdivision (c). The resulting rule text for Rule 8023(c) would read “. . . for
any relief under Rule 8023(a) or (b) beyond the dismissal of an appeal . . . .” Professor Bartell also
suggested that publication of the proposed amendment to Rule 8023 should not preclude the
Advisory Committee from making further changes if Appellate Rule 42(b) is changed.

Judge Campbell asked whether a decision by the Appellate Rules Advisory Committee not
to move forward with the proposed amendments to Appellate Rule 42(b) would affect the
Bankruptcy Rules Advisory Committee’s desire to move forward with the proposed amendment
to Bankruptcy Rule 8023. Professor Bartell responded affirmatively and clarified that the proposed
amendment to Rule 8023 is purely conforming. Because Appellate Rule 42(b) has already been
published and is being held at the final approval stage, the Bankruptcy Rules Advisory Committee
can publish the conforming amendment to Bankruptcy Rule 8023 and be ready for final approval
if Appellate Rule 42(b) is later approved.

Upon motion, seconded by a member, and on a voice vote: The Committee approved for
publication the amendment to Rule 8023.
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Information ltems

Amendment to Interim Rule 1020. As previously noted, the CARES Act altered the
definition of “debtor” under subchapter V of Chapter 11. This change required an amendment of
interim Rule 1020, which was previously issued in response to the SBRA. The Advisory
Committee drafted the amendment to the interim rule to reflect the definition of debtor in § 1182(1)
of the Bankruptcy Code. The Standing Committee approved the amendment, and the Executive
Committee of the Judicial Conference authorized its distribution to the courts. Professor Gibson
noted that Rule 1020 is one of the rules that the Advisory Committee is publishing as part of the
SBRA rules package. The version being published with the SBRA rules is the original interim
Rule 1020. Because the version amended in response to the CARES Act will sunset in one year, it
will no longer be applicable by the time the published version of Rule 1020 goes into effect.

Director’s Forms for Subchapter V Discharge. The Advisory Committee approved three
Director’s Forms for subchapter V discharges. One is for a case of an individual filing for under
subchapter V and in which the plan is consensually confirmed. The other two apply when
confirmation is nonconsensual. These forms appear on the Administrative Office website.

REPORT OF THE ADVISORY COMMITTEE ON CIVIL RULES

Judge Bates and Professors Cooper and Richard Marcus provided the report of the Civil
Rules Advisory Committee, which last met on April 1, 2020 by videoconference. The Advisory
Committee presented three action items and several information items.

Actions ltems

Judge Bates introduced the proposed amendment to Civil Rule 7.1 (Disclosure Statement)
for final approval. The proposed amendment to Rule 7.1(a)(1) parallels recent amendments to
Appellate Rule 26.1 and Bankruptcy Rule 8012(a) adding nongovernmental corporate intervenors
to the requirement for filing disclosure statements. The technical change to Rule 7.1(b) conforms
to the change to subdivision (a). Judges Bates stated that the amendment to subdivision (b) was
not published but is appropriate for final approval as a technical and conforming amendment. The
new provision in Rule 7.1(a)(2) seeks to require timely disclosure of information that is necessary
to ensure diversity of citizenship for jurisdictional purposes. Problems have arisen with certain
noncorporate entities — particularly limited liability companies (LLCs) — because of the attribution
rules for citizenship. Many courts and individual judges require disclosure of this citizenship
information.

Most public comments received supported the proposed amendment. In response to the
comments, the Advisory Committee revised the language concerning the point in time that is
relevant for purposes of the citizenship disclosure. Judge Bates explained that the time relevant to
determining citizenship is usually when the action is either filed in or removed to federal court.
The proposed language also accommodates other times that may apply for determining
jurisdiction. The comments opposing the amendment expressed hope that the Supreme Court or
Congress would address the issue of LLC citizenship. The Advisory Committee believes that
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action through a rule amendment is warranted. Judge Bates noted that in response to a concern
previously raised by a member of the Standing Committee, a sentence was added to the committee
note to clarify that the disclosure does not relieve a party asserting diversity jurisdiction from the
Rule 8(a)(1) obligation of pleading grounds for jurisdiction.

A member of the Standing Committee asked whether the language regarding other relevant
times can be made more precise. Professor Cooper responded that the language is deliberately
imprecise to avoid trying to define the relatively rare circumstances when a different time becomes
controlling for jurisdiction. He provided examples of such circumstances. He also noted that a
defendant in state court who is a co-citizen of the plaintiff cannot create diversity jurisdiction by
changing his or her domicile and then removing the case to federal court. The law prohibits this,
even though at the time of removal there would be complete diversity. Professor Cooper explained
that the Advisory Committee sought to avoid more definite language based on the twists and turns
of diversity jurisdiction and removal.

A judge member asked how the provision in question interplays with Rule 7.1(b) (Time to
File). What triggers the obligation to file under subdivision (b) if there is another time that is
relevant to determining the court’s jurisdiction? This member observed that it was unclear whether
a party or intervenor is obliged to refile or supplement under subdivision (b). Professor Cooper
explained that two distinct concepts are at play: the time at which the disclosure is made and the
time of the existent fact that must be disclosed. He provided an example. A party discloses the
citizenship of everyone that is attributed to it, as an LLC. Later on, the party discovers additional
information that was in existence (but not known to the party) at the time for determining diversity.
Paragraph (b)(2) would trigger the obligation to supplement.

Another member suggested it would be better to require a party at the outset to disclose
known information and impose an obligation to update that disclosure within a certain time if there
is a change in circumstances that affects the previous disclosure. He also expressed concern about
the language in Rule 7.1(a)(2) that places “at another time that may be relevant” with the
conjunction “or” between subparagraphs (A) and (B). Professor Cooper explained that Rule
7.1(b)(1) sets the time for disclosure up front and Rule 7.1(a)(2)(B) refers to the citizenship that is
attributed to that party at some time other than the time for disclosure. Judge Campbell commented
that he understood Rule 7.1(a) as the “what” of what must be disclosed and Rule 7.1(b) as the
“when.” Professor Cooper confirmed that Judge Campbell’s understanding aligned with the intent
of the proposed amendment. Judge Campbell suggested revising Rule 7.1(a)(2)(B) to state “at any
other time relevant to determining the court’s jurisdiction.” Discussion followed on the possibility
of collapsing subparagraphs (A) and (B) into one provision.

A judge member echoed similar concerns regarding subparagraph (B)’s vagueness. This
member suggested using as an alternative “at some other time as directed by the court.” On the
rare occasions when this arises, he explained, presumably the issue of the relevant time will be
litigated, and the court can issue an order specifying it. This member also observed that, although
subparagraph (B) would require a lawyer to make a legal determination as to what another relevant
time may be, the rule does not require the lawyer to specify what that moment in time was.
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Another judge member asked whether subparagraphs (A) and (B) are intended to qualify
“file” or “attributed.” Professor Cooper responded that the provisions are intended to qualify
“attributed.” A different member shared concerns about the “or” structure of Rule 7.1(a)(2)(A) and
(B). This structure leaves it to the discretion and understanding of the filers whether they fall into
the category that applies most often or some other category. This member favored a version that
would reflect that most cases will be governed by subparagraph (A) and include a carve-out
provision such as “if ordered by the court or if an alternative situation applies.” He also suggested
some of this uncertainty may be best resolved through commentary rather than rule language.
Another judge member asked about the purpose of “unless the court orders otherwise” earlier in
Rule 7.1(a)(2). This member suggested that this language might play into the resolution of
subparagraph (B).

Professor Cooper then proposed a simplification of paragraph (2): “is attributed to that
party or intervenor at the time that controls the determination of jurisdiction.” Judge Bates noted
that this proposal would still require the lawyer to make a legal determination. Judge Campbell
offered an alternative, namely to instruct the parties that if the action is filed in federal court, they
must disclose citizenship on the date of filing. If the action is removed to federal court, they must
disclose citizenship on the date of removal. This alternative makes it clear what the parties’
obligations are when they are making the disclosure and leaves it to judges to ask for more. Judge
Bates agreed that this suggestion provides a clearer approach than trying to address a very rare
circumstance in the rule. He also responded to a question raised earlier regarding “unless the court
orders otherwise.” The committee note addresses situations in which a judge orders a party not to
file a disclosure statement or not to file publicly for privacy and confidentiality reasons.

A different member suggested that ambiguity remained whether subparagraphs (A) and
(B) qualify “file” or “attributed.” This member suggested breaking up paragraph (2) into two
sentences to make clear that the latter provisions qualify “attributed.” A judge member asked
whether the committee note could resolve the ambiguity, but Judge Campbell noted that the
committee note is not always read.

Judge Campbell recapped what the proposal would look like based on suggestions so far.
Rule 7.1(a)(2) would state “In an action in which jurisdiction is based on diversity under 28 U.S.C.
8§ 1332(a), a party or intervenor must, unless the court orders otherwise, file a disclosure statement
at the time provided in subdivision (b) of this rule.” A second sentence would then state that the
disclosure statement must name and identify the “citizenship of every individual or entity whose
citizenship is attributed to that party or intervenor at the time the action is filed in or removed to
federal court.” Another judge member pointed out that this proposal raises issues regarding an
intervenor, whose attributed citizenship may not be relevant at the time of filing or removal.

In response to an earlier suggestion about using the committee note to resolve the issue,
Professor Garner noted that many textualist judges will not look to committee notes. Such judges
will consider a committee note on par with legislative history. Professor Coquillette agreed and
observed that it is not good rulemaking practice to include something in a note that could change
the meaning of the rule text. A judge member agreed and encouraged simpler rule language.
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Judge Campbell recommended that the Advisory Committee continue working on the draft
amendment to Rule 7.1 to consider the comments and issues raised. Judge Bates agreed and stated
that the Advisory Committee would resubmit a redrafted rule in the future.

Publication of Proposed Supplemental Rules for Social Security Review Actions Under 42
U.S.C. 8 405(Q). Judge Bates then introduced the proposed Supplemental Rules for Social Security
Review Actions. He noted that this project raises the issue of transsubstantivity. The
subcommittee, chaired by Judge Sara Lioi, has been working on this for three years. The initial
proposal came from the Administrative Conference of the United States. The Social Security
Administration has strongly supported adoption of rules specific to Social Security review cases.
Both the DOJ and the claimants’ bar groups have expressed modest opposition. The Advisory
Committee received substantial input — generally supportive — from district court judges and
magistrate judges. The proposed rules recognize the essentially appellate nature of Social Security
review proceedings. The cases are reviewed on a closed administrative record. These cases take
up a substantial part of the federal docket. Judge Bates explained that the proposed rules are modest
and simple. The Advisory Committee rejected the idea of considering supplemental rules for all
administrative review cases given the diversity of that case category and the complicated nature of
some types of cases.

The Supplemental Rules provide for a simplified complaint and answer. The proposed rules
also address service of process and presentation of the case through a briefing process. Judge Bates
noted several examples of civil or other rules that address specific areas separately from the normal
rules. Some are narrow, while others are broad. The Rules Enabling Act authorizes general rules
of practice and procedure. Here, the Advisory Committee is dealing with a unique yet voluminous
area in which special rules can increase efficiency. When applied in Social Security review cases,
the Civil Rules do not fit perfectly, a conclusion supported by magistrate judges and the Social
Security Administration. The Advisory Committee submits that the benefits of these Supplemental
Rules outweigh the risks and that the Rules Enabling Act will be able to protect against future
arguments for more substance-specific rules of this kind.

The DOJ’s opposition to the proposal stems from the possibility of these Supplemental
Rules opening the door to more requests for subject-specific rules in other areas. After close study
by the subcommittee and input from stakeholders, the Advisory Committee believed that
publication and resulting comment process will shed light on whether the transsubstantivity
concerns should foreclose adoption of this set of supplemental rules. Remaining issues are not
focused on the specific language of the proposed rules, but rather on whether special rules for this
area are warranted at all.

Judge Bates further clarified that the proposed Supplemental Rules would apply only to
Social Security review actions under 42 U.S.C. § 405(g). They would not cover more complicated
Social Security review matters that do not fit this framework (e.g., class actions). Professor Cooper
added that the subcommittee worked very hard on this proposal, holding numerous conference
calls and hosting two general conferences attended by representatives of interested stakeholders.
The subcommittee has significantly refined the proposal. Professor Coquillette commended the
work of the subcommittee and Advisory Committee. He also expressed his support for the decision
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to draft Supplemental Rules, rather than to build a special rule into the Civil Rules themselves.
The risk of transsubstantivity problems is much less under this approach.

A member of the Standing Committee commented that the decision here involves weighing
the benefit that these rules would bring against the erosion of the transsubstantivity principle. He
asked what kind of input the Advisory Committee received regarding the upside of this proposal.
Judge Bates responded that one intended benefit is consistency among districts in handling these
cases. Professor Cooper added that many judges already use procedures like the proposed
Supplemental Rules with satisfactory results. He noted that the claimants’ bar representatives have
expressed concern that the proposed Supplemental Rules will frustrate local preferences of judges
that employ different procedures.

A member noted that no one is criticizing the content of the proposed Supplemental Rules
— a reflection of the care and time put in by the subcommittee. And no one is saying that the
proposed rules favor a particular side. The debate largely surrounds transsubstantivity and form.
A judge member generally agreed, but raised the concern expressed by some magistrate judges
that the content of Supplemental Rules will limit their flexibility in case management. For
example, in counseled cases some magistrate judges require a joint statement of facts. Who files
first might be determined by whether the claimant has counsel: if so, then the claimant files first,
but if not, then the government files first. In this judge’s district the deadlines are a lot longer than
those in the proposed rules. This member suggested a carve-out provision — “unless the court orders
otherwise” — in the Supplemental Rules to give individual courts more leeway. He clarified that
he did not oppose publication of the proposal but anticipated additional criticism and pushback.

Professor Coquillette commended the work of the subcommittee. He recognized that the
Rules Committees are sensitive to the issue of transsubstantivity. One possible issue is Congress
taking Supplemental Rules like this as precedent to carve out other parts of the rules. He inquired
whether this issue was the basis of the DOJ’s modest opposition to the proposal. Judge Bates
confirmed that it was.

Judge Campbell expressed his support for publication. This situation is unique in that a
government agency, the Administrative Conference of the United States, approached the Rules
Committees and asked for this change. Another government agency, the Social Security
Administration, has said this rule change would produce a significant benefit. The Supplemental
Rules are drafted in a way that reduces the transsubstantivity concern. He cautioned against adding
a carve-out provision that would allow courts to deviate, as that would not produce the desired
benefit.

A DOJ representative clarified that, despite the Department’s mild opposition to the
proposed rules, the Department does not oppose publication. The Department may formally
comment again after publication. An academic member commended the Advisory Committee and
subcommittee for their elegant approach to a very difficult problem. A judge member asked
whether the Supplemental Rules should be designated alphabetically rather than numerically.
Professor Cooper explained that some sets of supplemental rules use letters to designate individual
rules, while other sets use numbers. Professor Cooper added that his preference is to use numbers
for these proposed Supplemental Rules. The judge member suggested that using letters might help
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to avoid confusion, as lawyers might be citing to both the Civil Rules and the Supplemental Rules
in the same submission. Judge Bates stated that the Advisory Committee will consider this issue
during the publication and comment period.

Upon motion, seconded by a member, and on a voice vote: The Committee approved
for publication the proposed Supplemental Rules for Social Security Review Actions Under
42 U.S.C. 8§ 405(9).

Publication of Proposed Amendment to Rule 12(a)(4). Judge Bates introduced the proposed
amendment to Rule 12(a)(4), which was initiated by a suggestion submitted by the DOJ. The
proposed amendment would expand the time from 14 days to 60 days for U.S. officers or
employees sued in an individual capacity to file an answer after the denial of a Rule 12 motion.
This change is consistent with and parallels Rule 12(a)(3), as amended in 2000, and Appellate Rule
4(a)(1)(B)(iv), added in 2011. The extension of time is warranted for the DOJ to determine if
representation should be provided or if an appeal should be taken. Judge Bates noted that the
proposed language differs from the language proposed by the DOJ but captures the substance.

Upon motion, seconded by a member, and on a voice vote: The Committee approved for
publication the proposed amendment to Rule 12(a)(4).

Information ltems

Report of the Subcommittee on Multidistrict Litigation (MDL). Judge Bates stated that the
subcommittee, chaired by Judge Robert Dow, has been at work for over three years. The
subcommittee is actively discussing and examining three primary subjects. The subcommittee’s
work is informed by members of the bar, academics, and judges.

The first area of focus is early vetting of claims. This began with plaintiff fact sheets and
defense fact sheets, secondarily. It has evolved to looking at initial census of claims. The FJC has
researched this subject and indicated that plaintiff fact sheets are widely used in MDL proceedings,
particularly in mass tort MDLs. Plaintiff fact sheets are useful for early screening and jumpstarting
discovery. Initial census forms have evolved as a preliminary step to plaintiff fact sheets and
require less information. Four current MDLs are utilizing initial census forms as a kind of pilot
program to see how effective they are. Whether this results in a rule amendment or a subject for
best practices, there is strong desire to preserve flexibility for transferee judges.

The second area is increased interlocutory review. The subcommittee is actively assessing
this issue. The defense bar has strongly favored an increased opportunity for interlocutory
appellate review, particularly for mass tort MDLs. The plaintiffs’ bar has strongly opposed it,
arguing that 28 U.S.C. § 1292(b) and other routes to review exist now, and it is not clear that these
are inadequate. Judge Bates explained that delay is a major concern, as with any interlocutory
review for these MDL proceedings. Another question concerns the scope of any increased
interlocutory review. Should it be available in a subset of MDLs, all MDLs, or even beyond MDLs
to capture other complex cases? The role of the district court is another issue that the subcommittee
is considering. The subcommittee recently held a miniconference, hosted by Emory Law School
and Professor Jaime Dodge, on the topic of increased interlocutory review. The miniconference
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involved MDL practitioners, transferee judges, appellate judges, and members of the Judicial Panel
on Multidistrict Litigation. Judge Bates stated that the miniconference was a success and will be
useful for the subcommittee. A clear divide remains between the defense bar and plaintiffs’ bar
regarding increased interlocutory review, with the mass tort MDL practitioners being the most
vocal. The judges at the miniconference were generally cautious about expanded interlocutory
appeal and concerned about delay.

The third and newest area of concentration by the subcommittee is settlement review. The
question is whether there should be some judicial supervision for MDL settlements, as there is
under Rule 23 for class action settlements. Leadership counsel is one area of examination. As with
the interlocutory review subject, one issue here is the scope of any potential rule. Judge Bates
further noted that defense counsel, plaintiffs’ counsel, and transferee judges have expressed
opposition to any rule requiring greater judicial involvement in MDL settlements. Academic
commenters are most interested in enhancing the judicial role in monitoring settlements in MDLSs.
The subcommittee continues to explore these questions and has not reached any decision as to
whether a rule amendment is appropriate.

A member asked what research was available on interlocutory review in MDL cases. This
member observed while Rule 23(f) was likely controversial when it was adopted, it has had a
positive effect. He also stated that interlocutory review in big cases would be beneficial because
most big cases settle, and the settlement value is affected by the district court rulings on issues that
are not subject to appellate review. Judge Bates responded that the subcommittee is looking at
Rule 23(f), but that rule’s approach may not be a good fit. Professor Marcus noted that information
on interlocutory review in MDL cases is difficult to identify, but research has been done and
practitioners on both the plaintiffs’ side and defense side have submitted research to the
subcommittee. A California state-court case-gathering mechanism may be worth study. He noted
that initial proposals sought an absolute right to interlocutory review but proposals under
consideration now are more nuanced. One member affirmed the difficulty of identifying the
information sought. Concerning § 1292(b), this member suggested that generally district judges
want to keep these MDLs moving and promote settlement. A district judge may effectively veto a
8§ 1292 appeal; however, under Rule 23(f), parties can make their application to the court of
appeals. Professor Marcus noted that materials in the agenda book reflected these varying models
regarding the district judge’s role. The member suggested that the subcommittee survey appellate
judges on whether Rule 23(f) has been an effective or burdensome rule.

A judge member expressed wariness about rulemaking in the MDL context. She asked
whether most of the input from judges has been from appellate judges or transferee judges, and
who would be most helped by a rule providing for increased interlocutory review. Regarding
settlement review, she questioned whether this is a rule issue or one more appropriately addressed
by best practices. Another member opined that, of the issues discussed, the settlement review issue
least warrants further study for rulemaking. Professor Marcus responded that even if the
subcommittee’s examination of these issues does not produce rules amendments, there is much to
be gained. For example, current efforts may support best practices recommendations included in a
future edition of the Manual for Complex Litigation. Judges Bates noted that the only area of focus
that may not be addressed by a best practices approach is the issue of increased interlocutory
review. A member agreed with Judge Bates. This member also raised a different issue — “opt outs”
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— for the subcommittee to consider. In his MDL experience, both the defense lawyers and district
judges often spend more time dealing with the opt-outs than the settlement.

A judge member emphasized that, in the interlocutory review area, the big question is
whether existing avenues — mandamus, Rule 54(b), and § 1292(b) — are adequate. He suggested
that § 1292(b) is a poor fit for interlocutory review in MDL cases. This member also shared that
several defense lawyers have indicated hesitation to filing a 8§ 1292(b) motion because the issue is
not a controlling issue of law. Another judge member stated that the interlocutory review issue
does not seem like a problem specific to MDLs. There are some non-MDL mass tort cases that
raise similar key legal questions that could also benefit from some expedited interlocutory review.
It is very clear that appellate judges do not want to be put in a position where they are expected to
give expedited review. At the same time, district judges feel that they should have a voice in how
issues fit into their complicated proceedings and whether appellate review would enhance the
ultimate resolution of the case.

Another member suggested that the subcommittee look at what state courts are doing in
this area. Some states have what are essentially MDLs by a different name. For example, in
California, certification by the trial judge is not dispositive either way with respect to appellate
review.

A judge member recalled the experience with Rule 23(f). The rule is beneficial, and its
costs may not be as great as they seem. For instance, in many cases, the district court proceeding
will carry on while the Rule 23(f) issue is under consideration. He also suggested that a court of
appeals decision whether to grant interlocutory review can itself provide helpful feedback to the
parties and district court. In his view, § 1292(b) is more a tool for the district court judge than it is
for a party who believes the judge may have erred on a major issue in the case. He suggested a
district court, even without a veto, could have input on the effect of delay on the case or the effect
of a different ruling. Regarding the Rule 23(f) model, he pointed out that not all MDL proceedings
have the same characteristics. If the subcommittee focused on a specific subset of issues likely to
be pivotal but often not reviewed, perhaps the Rule 23(f) model would work in this context.

Another member stated that class certification decisions are always the subject of a
Rule 23(f) petition in his experience. Only one petition has been granted, and none has changed
the direction of the litigation. If this avenue for interlocutory appeal is opened, it will likely be
used frequently. Absent a screening mechanism, the provision will not be invoked selectively.

Judge Campbell shared several comments. He stated his support for the subcommittee’s
consideration of a proposal submitted by Appellate Rules Advisory Committee member, Professor
Steven Sachs, as reflected in the agenda book materials. Delay is one of the biggest issues in MDL
cases in his experience. The issues that are most likely to go up on appeal are those that come up
shortly before trial (e.g., Daubert or preemption motions). If there is a two-year delay, the case
must be put on hold because, otherwise, the district court is ready to move forward with bellwether
trials. He acknowledged that appellate judges do not relish the notion of expediting, but the
importance of the issue could factor into their decision. If the issue is very important, they may
find it justified to expedite an appeal. Professor Marcus observed that appellate decision times vary
considerably among the circuits.
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Judge Bates thanked the Standing Committee members for their feedback which reflects
many of the discussions the subcommittee has had with judges and members of the bar. The
subcommittee will continue to consider whether any of these issues merit rules amendments.

Suggestion Regarding Rule 4(c)(3) and Service by the U.S. Marshals Service in In Forma
Pauperis Cases. The suggestion regarding Rule 4(c)(3) is still under review. There is a potential
ambiguity with respect to service by the U.S. Marshals Service in in forma pauperis cases. The
Advisory Committee is considering a possible amendment that would resolve the ambiguity.

Suggestion Regarding Rule 12(a) (Time to Serve a Responsive Pleading). The suggestion
regarding Rules 12(a)(1), (2), and (3) is under assessment. Rules 12(a)(2) and (3) govern the time
for the United States, or its agencies, officers, or employees, to respond. Rules 12(a)(2) and (3) set
the time at 60 days, but some statutes set the time at 30 days. There is some concern among
Advisory Committee members as to whether a rule amendment is warranted.

Suggestion Regarding Rule 17(d) (Public Officer’s Title and Name). The Advisory
Committee continues to consider a suggestion regarding Rule 17(d). Judge Bates explained that
potential advantages exist to amending Rule 17(d) to require designation by official title rather
than by name.

Judge Bates noted in closing that the agenda book reflects items removed from the
Advisory Committee’s agenda relating to Rules 7(b)(2), 10, and 16.

REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES

Judge Raymond Kethledge and Professors Beale and Nancy King presented the report of
the Criminal Rules Advisory Committee, which met on May 5, 2020 by videoconference. The
Advisory Committee presented one action item and one information item.

Action Items

Publication of Proposed Amendment to Rule 16 (Discovery Concerning Expert Reports
and Testimony). Judge Kethledge introduced the proposed amendment to Rule 16. The core of the
proposal does two things. First, it requires the district court to set a deadline for disclosure of expert
testimony and includes a functional standard for when that deadline must be. Second, it requires
more specific disclosures, including a complete statement of all opinions. This proposal is a result
of a two-year process which included, at Judge Campbell’s suggestion, a miniconference. The
miniconference was a watershed in the Advisory Committee’s process and largely responsible for
the consensus reached. Judge Kethledge explained that the DOJ has been exemplary in the process,
recognizing the problems and vagueness in disclosures under the current rule. He thanked the DOJ
representatives who have been involved: Jonathan Wroblewski, Andrew Goldsmith, and Elizabeth
Shapiro.

There have been changes to the proposal since the last Standing Committee meeting. The
draft that the Advisory Committee presented in January required both the government and the
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defense to disclose expert testimony it would present in its “case-in-chief.” Following Judge
Campbell’s suggestion at the last meeting, the Advisory Committee considered whether the rule
should refer to evidence “at trial” or in a party’s “case-in-chief.” The Advisory Committee
concluded that “case-in-chief” was best because that phrase is used throughout Rule 16. But the
Advisory Committee added language requiring the government to disclose testimony it intends to
use “during its rebuttal to counter testimony that the defendant has timely disclosed under
(b)(1)(C).” Additionally, the Advisory Committee made several changes to the committee note.
One, suggested by Judge Campbell, clarifies that Rule 16 does not require a verbatim recitation of
expert opinion. The Advisory Committee does not seek to import Civil Rule 26’s much more
detailed disclosure requirements into criminal practice. In response to a point previously raised by
a Standing Committee member, the Advisory Committee revised the committee note to reflect that
there may be instances in which the government or a party does not know the identity (but does
know the opinions) of the expert whose testimony will be presented. In those situations, the note
encourages that party to seek a modification of the discovery requirement under Rule 16(d) to
allow a partial disclosure. Judge Kethledge explained that the Advisory Committee did not want
to establish an exception in the rule language to account for these situations.

Professor Beale described other revisions to the committee note. New language was added
to make clear that the government has an obligation to disclose rebuttal expert evidence that is
intended to respond to expert evidence that the defense timely disclosed. The note language
emphasizes that the government and defense obligations generally mirror one another. The
Advisory Committee also added a parenthetical in the note clarifying that where a party has already
disclosed information in an examination or test report (and accompanying documents), the party
need not repeat that information in its expert disclosure so long as it identifies the information and
the prior report. Finally, the committee note was restructured to follow the order of the proposed
amendment.

A judge member commended the Advisory Committee on the proposal. She also raised a
question regarding committee note language referring to “prompt notice” of any “modification,
expansion, or contraction” of the party’s expert testimony. She suggested that “contraction” might
be beyond what is required by Rule 16(c), which the note language refers to. Professor King
responded that the committee note includes that language because Rule 16(c) does not speak to
correction or contraction but only to addition. The Advisory Committee believed it was important
to address all three circumstances. Subdivision (c) is cross-referenced in the note because it
provides the procedure for such modifications. Professor Beale emphasized that the key language
in the note is “correction.” The rule is intended to cover fundamental modifications. Professor
King added that the issue of contraction came up at the miniconference. Some defense attorneys
shared experiences where expert disclosures led them to prepare for multiple experts, but the
government only presented one. The judge member observed that the “contraction” language could
lead to a party being penalized for disclosing too much. This member recommended removing
“contraction” from the note, unless something in the rule text explicitly instructs parties of their
duty to take things out of their expert disclosures. Judge Kethledge suggested the word
“modification,” which encapsulates contraction and expansion, be substituted in the committee
note language. He added that some concern was expressed regarding the supplementation
requirement and the potential for parties to intentionally delay supplementation to gain an
advantage. The Advisory Committee will be alert to any public comments raising this issue.
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Upon motion, seconded by a member, and on a voice vote: The Committee approved
for publication the proposed amendment to Rule 16.

Information ltems

Proposals to Amend Rule 6 (The Grand Jury). The Advisory Committee received two
suggestions to modify the secrecy provisions in Rule 6(e) to allow greater disclosure for grand jury
materials, particularly for cases of historical interest. The two suggestions — one from Public
Citizen Litigation Group and one from Reporters Committee for Freedom of the Press — are very
different. Public Citizen proposes a limited rule with concrete requirements. The Reporters
Committee identifies nine factors that should inform the disclosure decision.

Judge Kethledge explained that Justice Breyer previously suggested that the Rules
Committees examine the issue, and a circuit split exists. A subcommittee, chaired by Judge
Michael Garcia, has been formed to consider the issue. Judge Kethledge noted that the DOJ will
submit its formal position on the issue to the subcommittee. One question that came up in 2012
may be relevant now: whether the district court has inherent authority to order disclosure. Judge
Kethledge advised against the Advisory Committee opining on the issue, which he described as an
Article I11 question rather than a procedural issue.

Judge Campbell agreed that it is not the Advisory Committee’s role to provide advisory
opinions on what a court’s power is. He stated that it may be relevant, however, for a court to know
whether Rule 6 was intended to set forth an exclusive list of exceptions. Judge Kethledge observed
that if the Advisory Committee states its intention for the Rule to “occupy the field” or not, that in
itself could constitute taking a position on the inherent-power question. In response, Judge
Campbell noted that under the Rules Enabling Act, the rules have the effect of a statute and
supersede existing statutes on procedural matters. It may be relevant to a court in addressing its
inherent power, in an area where Congress has legislated, to ask whether Congress intended to
leave room for courts to develop common law or intended to occupy the field. When Civil
Rule 37(e) was adopted in 2015 to deal with spoliation, the intent was to resolve a circuit split in
the case law. The committee note stated that the rule amendment intended to foreclose a court from
relying on inherent power in that area. Judge Campbell emphasized that the Advisory Committee’s
intent will likely be a relevant consideration in the future. Professor Coquillette added that if the
Advisory Committee addresses exclusivity of the grand jury secrecy exceptions, that should be
stated in the rule text rather than in a committee note. A DOJ representative explained that the core
of the circuit split is whether courts have inherent authority to deviate from the list of exceptions
in Rule 6(e), so avoiding the inherent authority issue in addressing the rule might be impossible.

Judge Kethledge suggested that the Advisory Committee can decide whether the disclosure
of historical material is lawful without opining on the existence of inherent authority. He
interpreted Justice Breyer’s previous statement as encouraging the Advisory Committee to state
whether the rule provides for disclosure of historical material, not necessarily whether the courts
have inherent authority to do so. Judge Kethledge added that this discussion provides good food
for thought as the Advisory Committee considers the Rule 6 proposals.
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REPORT OF THE ADVISORY COMMITTEE ON EVIDENCE RULES

Judge Livingston and Professor Capra provided the report of the Evidence Rules Advisory
Committee, which last met on October 25, 2019, in Nashville, Tennessee. The Advisory
Committee did not hold a spring 2020 meeting. Judge Livingston thanked everyone for the
opportunity to be a part of the rulemaking process. Professor Capra thanked both Judge Livingston
and Judge Campbell for their leadership and counsel over the years.

Judge Livingston noted that the proposed amendment to Rule 404(b) is now before
Congress and scheduled to take effect on December 1, 2020, absent congressional action. The
Advisory Committee will decide soon whether to bring to the Standing Committee for publication
any proposed amendments to Rules 106, 615 or 702.

Judge Livingston indicated that the Advisory Committee continues to seek consensus on a
possible amendment to Rule 106, the rule of completeness. The question is whether to propose a
narrow or broad revision to Rule 106. Professor Capra added that the Advisory Committee has
discussed for years how far an amendment to Rule 106 should go.

Consideration of possible amendments to Rule 615 on excluding witnesses remains
ongoing. Professor Capra explained the uncertainty reflected in caselaw concerning whether Rule
615 empowers judges to go beyond simply excluding witnesses from the courtroom. Clarity would
benefit all litigants. Professor Capra noted the potential application of the rule to remote trials.
Extending a sequestration order beyond the confines of the courtroom raises issues concerning
lawyer conduct and professional responsibility. The committee note to any proposed rule
amendment would acknowledge that the rule does not address that question.

The Advisory Committee continues its consideration of possible amendments to Rule 702
concerning expert testimony. Judge Livingston noted that the DOJ asked the Advisory Committee
to delay any proposed rule amendments to Rule 702 to allow the Department to demonstrate the
effectiveness of its recent reforms concerning forensic feature evidence.

The Advisory Committee frequently hears the complaints that many courts treat Rule 702’s
requirements of sufficient basis and reliable application as questions of weight rather than
admissibility, and that courts do not look for these requirements to be proved by a preponderance
of the evidence under Rule 104(a). The Advisory Committee has received numerous submissions
from the defense bar with citations to cases in which some courts do not apply Rule 702
admissibility standards. Judge Livingston noted that at the symposium held by the Advisory
Committee in October 2019, several judges expressed concern regarding potential amendments to
Rule 702.

Judge Campbell commented that the Advisory Committee’s discussion of Daubert motions
requiring consideration of the Rule 702 requisites under the Rule 104(a) preponderance-of-the-
evidence standard made Daubert determinations easier for him. He suggested that clarification of
that process — whether in rule text, committee note, or practice guide — will result in clearer
Daubert briefing and decisions. It was suggested that Rule 702 could be amended to add a cross-
reference to Rule 104(a). Judge Livingston responded that the Advisory Committee worries
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whether such an amendment would carry a negative inference vis-a-vis other evidence rules (given
that there are many rules with requirements that should be analyzed under Rule 104(a)). But
perhaps the committee note could explain why a cross-reference to Rule 104(a) would be added in
Rule 702 and not in other rules.

OTHER COMMITTEE BUSINESS

Judge Campbell reported on the five-year update to the Strategic Plan for the Federal
Judiciary, which is presented in the agenda book as a redlined version of the Strategic Plan and is
being revised under the leadership of Judge Carl Stewart. Suggestions for improvement are
encouraged and will be passed on to Judge Stewart.

Ms. Wilson reported on several legislative developments (in addition to the CARES Act
issues that had been discussed at length earlier in the meeting). Ms. Wilson directed the Committee
to the legislative tracking chart in the agenda book. Ms. Wilson highlighted that the Due Process
Protections Act (S. 1380) would directly amend Criminal Rule 5. Since the last meeting of the
Standing Committee, the Senate passed the bill, but the House has taken no action. In anticipation
of the House taking up the bill, Judges Campbell and Kethledge submitted a letter to House
leadership on May 28 expressing the Rules Committees’ preference that any rule amendment occur
through the Rules Enabling Act process. The letter also detailed the Criminal Rules Advisory
Committee’s prior consideration of this issue. In 2012, when legislation on this topic was being
considered, the then-Chair of the Criminal Rules Advisory Committee, Judge Reena Raggi,
submitted 900 pages of materials reflecting the Criminal Rules Advisory Committee’s
consideration of the question of prosecutors’ discovery obligations.

Ms. Wilson also reported on the Copyright Alternative in Small-Claims Enforcement
(CASE) Act of 2019 (H.R. 2426), which would create an Article | tribunal for copyright claims
valued at $30,000 or less. Proceedings would be streamlined, and judicial review would be strictly
limited. This is similar to the Federal Arbitration Act. The legislation has been passed by the House
and a companion bill (S. 1273) has been reported out of the Senate Judiciary Committee. The
Office of Legislative Affairs at the Administrative Office expects some movement in the future.
The Committee on Federal-State Jurisdiction (Fed-State Committee) has been tracking the CASE
Act and has asked the Rules Committees to stay involved. The Fed-State Committee may
ultimately recommend that the Judicial Conference adopt a formal position opposing the
legislation and, with input from the Rules Committees, suggest alternatives to the creation of a
separate tribunal for copyright claims.

Ms. Wilson noted that on June 25, the House Judiciary Committee’s Subcommittee on
Courts, Intellectual Property, and the Internet will hold a hearing titled “Federal Courts During the
COVID-19 Pandemic: Best Practices, Opportunities for Innovation, and Lessons for the Future.”
Judge Campbell will be the federal judiciary’s witness at the hearing. His testimony will include a
rules portion that details the Rules Committees” work on emergency rules.

Judge Campbell pointed to the agenda book materials summarizing efforts of federal courts

and the Administrative Office to deal with the pandemic. Professor Marcus noted that the report
mentions an emergency management staff at the Administrative Office and asked what other types
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of emergency situations that staff has focused on in the past. Ms. Womeldorf explained that past
efforts have focused on weather-related events, and she will continue to monitor the work of the
Administrative Office’s COVID-19 Task Force to inform the future work of this Committee.
CONCLUDING REMARKS
Before adjourning the meeting, Judge Campbell thanked the Committee’s members and
other attendees for their preparation and contributions to the discussion. The Committee will next
meet on January 5, 2021.

Respectfully submitted,

Rebecca A. Womeldorf
Secretary, Standing Committee
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NEWLY EFFECTIVE AMENDMENTS TO THE FEDERAL RULES

REA History:

Effective December 1, 2020

e No contrary action by Congress
e Adopted by Supreme Court and transmitted to Congress (Apr 2020)
e Approved by Judicial Conference (Sept 2019) and transmitted to Supreme Court (Oct 2019)

Rule

Summary of Proposal

Related or
Coordinated
Amendments

AP 35, 40

Amendment clarifies that length limits apply to responses to petitions for
rehearing plus minor wording changes.

BK 2002

Amendment (1) requires giving notice of the entry of an order confirming a
chapter 13 plan; (2) limits the need to provide notice to creditors that do
not file timely proofs of claim in chapter 12 and chapter 13 cases; and (3)
adds a cross-reference in response to the relocation of the provision
specifying the deadline for objecting to confirmation of a chapter 13 plan.

BK 2004

Subdivision (c) amended to refer specifically to electronically stored
information and to harmonize its subpoena provisions with the current
provisions of Civil Rule 45, which is made applicable in bankruptcy cases by
Bankruptcy Rule 9016.

Cv 45

BK 8012

Conforms rule to proposed amendment to Appellate Rule 26.1.

AP 26.1

BK 8013,
8015, and
8021

Eliminated or qualified the term “proof of service” when documents are
served through the court’s electronic-filing system, conforming the rule to
the 2019 amendments to AP Rules 5, 21, 26, 32, and 39.

AP 5, 21, 26, 32,
and 39

Cv 30

Subdivision (b)(6), the rule that addresses deposition notices or subpoenas
directed to an organization, amended to require that the parties confer
about the matters for examination before or promptly after the notice or
subpoena is served. The subpoena must notify a nonparty organization of
its duty to confer and to designate each person who will testify.

EV 404

Subdivision (b) amended to expand the prosecutor’s notice obligations by:
(1) requiring the prosecutor to “articulate in the notice the permitted
purpose for which the prosecutor intends to offer the evidence and the
reasoning that supports the purpose”; (2) deleting the requirement that the
prosecutor must disclose only the “general nature” of the bad act; and (3)
deleting the requirement that the defendant must request notice. The
phrase “crimes, wrongs, or other acts” replaced with the original “other
crimes, wrongs, or acts.”

Revised December 2020
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PENDING AMENDMENTS TO THE FEDERAL RULES

Effective (no earlier than) December 1, 2021

Current Step in REA Process:

e Transmitted to Supreme Court (Oct 2020)

REA History:

e Approved by Judicial Conference (Sept 2020)

e Approved by Standing Committee (June 2020)

e Approved by relevant advisory committee (Apr/May 2020)

e Published for public comment (Aug 2019-Feb 2020)

e Unless otherwise noted, approved for publication (June 2019)

Rule Summary of Proposal Related or
Coordinated
Amendments
AP3 The proposed amendment to Rule 3 addresses the relationship between the | AP 6, Forms 1
contents of the notice of appeal and the scope of the appeal. The proposed and 2
amendment changes the structure of the rule and provides greater clarity,
expressly rejecting the expressio unius approach, and adds a reference to the
merger rule.
AP 6 Conforming amendment to the proposed amendment to Rule 3. AP 3, Forms 1
and 2
AP Forms 1 and | Conforming amendments to the proposed amendment to Rule 3, creating AP 3,6

2

Form 1A and Form 1B to provide separate forms for appeals from final
judgments and appeals from other orders.

BK 2005 The proposed amendment to subsection (c) of the replaces the reference to
18 U.S.C. § 3146(a) and (b) (which was repealed in 1984) with a reference to
18 U.S.C. § 3142.

BK 3007 The proposed amendment clarifies that credit unions may be served with an
objection claim under the general process set forth in Rule 3007(a)(2)(A) - by
first-class mail sent to the person designated on the proof of claim.

BK 7007.1 The proposed amendment would conform the rule to recent amendments to
Rule 8012 and Appellate Rule 26.1.

BK 9036 The proposed amendment would require high-volume paper notice

recipients (initially designated as recipients of more than 100 court papers
notices in calendar month) to sign up for electronic service and noticing,
unless the recipient designates a physical mailing address if so authorized by
statute.
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Effective (no earlier than) December 1, 2022

Current Step in REA Process:

e Published for public comment (Aug 2020-Feb 2021)

Rule

Summary of Proposal

Related or
Coordinated
Amendments

AP 25

The proposed amendment to Rule 25 extends the privacy protections
afforded in Social Security benefit cases to Railroad Retirement Act
benefit cases.

BK 3002

The proposed amendment would allow an extension of time to file
proofs of claim for both domestic and foreign creditors if “the notice
was insufficient under the circumstances to give the creditor a
reasonable time to file a proof of claim.”

BK 5005

The proposed changes would allow papers to be transmitted to the U.S.
trustee by electronic means rather than by mail, and would eliminate
the requirement that the filed statement evidencing transmittal be
verified.

BK 7004

The proposed amendments add a new Rule 7004(j) clarifying that
service can be made under Rule 7004(b)(3) or Rule 7004(h) by position
or title rather than specific name and, if the recipient is named, that the
name need not be correct if service is made to the proper address and
position or title.

BK 8023

The proposed amendments conform the rule to pending amendments
to Appellate Rule 42(b) that would make dismissal of an appeal
mandatory upon agreement by the parties.

AP 42(b)

BK Restyled Rules
(Parts | & II)

The proposed rules, approximately 1/3 of current bankruptcy rules, are
restyled to provide greater clarity, consistency, and conciseness
without changing practice and procedure. The remaining bankruptcy
rules will be similarly restyled and published for comment in 2021 and
2022, with the full set of restyled rules expected to go into effect no
earlier than December 1, 2024.

SBRA Rules (BK
1007, 1020, 2009,
2012, 2015, 3010,
3011, 3014, 3016,
3017.1, 3017.2
(new), 3018,
3019)

The SBRA Rules would make necessary rule changes in response to the
Small Business Reorganization Act of 2019. The SBRA Rules are based
on Interim Bankruptcy Rules adopted by the courts as local rules in
February 2020 in order to implement the SBRA which when into effect
February 19, 2020.

SBRA Forms
(Official Forms
101, 122B, 201,
309E-1, 309E-2,
309F-1, 309F-2,
314, 315, 425A)

The SBRA Forms make necessary changes in response to the Small
Business Reorganization Act of 2019. All but the proposed change to
Form 122B were approved on an expedited basis with limited public
review in 2019 and became effective February 19, 2020, the effective
date of the SBRA. They are being published along with the SBRA Rules
in order to give the public a full opportunity to comment.
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PENDING AMENDMENTS TO THE FEDERAL RULES

Effective (no earlier than) December 1, 2022

Current Step in REA Process:

e Published for public comment (Aug 2020-Feb 2021)

Rule Summary of Proposal Related or
Coordinated
Amendments
Cv12 The proposed amendment to paragraph (a)(4) would extend the time to
respond (after denial of a Rule 12 motion) from 14 to 60 days when a
United States officer or employee is sued in an individual capacity for
an act or omission occurring in connection with duties performed on
the United States’ behalf.
CV Supplemental Proposed set of uniform procedural rules for cases under the Social
Rules for Social Security Act in which an individual seeks district court review of a final
Security Review administrative decision of the Commissioner of Social Security pursuant
Actions Under 42 | to 42 U.S.C. § 405(g).
U.S.C. § 405(g)
CR 16 Proposed amendment addresses the lack of timing and the lack of
specificity in the current rule with regard to expert witness disclosures,
while maintaining reciprocal structure of the current rule.
Revised December 2020
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Agenda E-19 (Summary)
Rules
September 2020

SUMMARY OF THE
REPORT OF THE JUDICIAL CONFERENCE
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

The Committee on Rules of Practice and Procedure recommends that the Judicial

Conference:

1.

Approve the proposed amendments to Appellate Rules 3 and 6, and Forms 1

and 2 as set forth in Appendix A, and transmit them to the Supreme Court for
consideration with a recommendation that they be adopted by the Court and

transmitted to Congress in accordance with the law...........cccccevveieiccccccc e, pp. 2-4

Approve the proposed amendments to Bankruptcy Rules 2005, 3007, 7007.1,

and 9036 as set forth in Appendix B, and transmit them to the Supreme Court for
consideration with a recommendation that they be adopted by the Court and

transmitted to Congress in accordance with the law...........cccoevriiiiniic i pp. 5-8

The remainder of the report is submitted for the record and includes the following for the

information of the Judicial Conference:

Federal Rules of Appellate ProCedUIe ..........ccoiveveiieveeesee e pp. 4-5

Federal Rules of BankruptCy ProCedure ...........ccooiiiiiieneiieiieseee e pp. 8-15

Federal Rules of Civil ProCeduUre..........cccovveiiiiieciesc e pp. 15-18

Federal Rules of Criminal ProCedure.........ccoeoiiiiiiiii e pp. 18-20

Federal RUIES OF EVIAENCE .....c.ocveiiecie et pp. 20-21

OLEr TTEBMS ..ttt b et sreeae s pp. 21-22
NOTICE

NO RECOMMENDATIONS PRESENTED HEREIN REPRESENT THE POLICY OF THE JUDICIAL CONFERENCE
UNLESS APPROVED BY THE CONFERENCE ITSELF.
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Agenda E-19
Rules
September 2020
REPORT OF THE JUDICIAL CONFERENCE
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

TO THE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES:

The Committee on Rules of Practice and Procedure (Standing Committee or Committee)
met by videoconference on June 23, 2020, due to the Coronavirus Disease 2019 (COVID-19)
pandemic. All members participated.

Representing the advisory committees were Judge Michael A. Chagares, Chair, and
Professor Edward Hartnett, Reporter, Advisory Committee on Appellate Rules; Judge Dennis
Dow, Chair, Professor S. Elizabeth Gibson, Reporter, and Professor Laura B. Bartell, Associate
Reporter, Advisory Committee on Bankruptcy Rules; Judge John D. Bates, Chair, Professor
Edward H. Cooper, Reporter, and Professor Richard Marcus, Associate Reporter, Advisory
Committee on Civil Rules; Judge Raymond M. Kethledge, Chair, Professor Sara Sun Beale,
Reporter, and Professor Nancy J. King, Associate Reporter, Advisory Committee on Criminal
Rules; Judge Debra Ann Livingston, Chair, and Professor Daniel J. Capra, Reporter, Advisory
Committee on Evidence Rules.

Also participating in the meeting were Professor Catherine T. Struve, the Standing
Committee’s Reporter; Professor Daniel R. Coquillette, Professor Bryan A. Garner, and
Professor Joseph Kimble, consultants to the Standing Committee; Rebecca A. Womeldorf, the
Standing Committee’s Secretary; Bridget Healy, Scott Myers, and Julie Wilson, Rules

Committee Staff Counsel; Allison Bruff, Law Clerk to the Standing Committee; and John S.

NOTICE
NO RECOMMENDATIONS PRESENTED HEREIN REPRESENT THE POLICY OF THE JUDICIAL CONFERENCE
UNLESS APPROVED BY THE CONFERENCE ITSELF.
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Cooke, Director, and Dr. Tim Reagan, Senior Research Associate, of the Federal Judicial Center
(FIC).

Elizabeth J. Shapiro, Deputy Director, Federal Programs Branch, Civil Division, and
Andrew Goldsmith, National Coordinator of Criminal Discovery Initiatives, represented the
Department of Justice (DOJ) on behalf of Deputy Attorney General Jeffrey A. Rosen.

In addition to its general business, including a review of the status of pending rules
amendments in different stages of the Rules Enabling Act process and pending legislation
affecting the rules, the Committee received and responded to reports from the five rules advisory
committees and two joint subcommittees. The Committee also discussed the Rules Committees’
work on developing rules for emergencies as directed by the Coronavirus Aid, Relief, and
Economic Security (CARES) Act, Pub. L. No. 116-136, 134 Stat. 281. Additionally, the
Committee discussed an action item regarding judiciary strategic planning and was briefed on
pending legislation that would affect the rules and the judiciary’s response to the COVID-19
pandemic.

FEDERAL RULES OF APPELLATE PROCEDURE
Rules and Forms Recommended for Approval and Transmission

The Advisory Committee on Appellate Rules submitted proposed amendments to Rules 3
and 6, and Forms 1 and 2, with a recommendation that they be approved and transmitted to the
Judicial Conference. The amendments were published for public comment in August 2019.
Rule 3 (Appeal as of Right—How Taken), Rule 6 (Appeal in a Bankruptcy Case), Form 1

(Notice of Appeal to a Court of Appeals From a Judgment or Order of a District Court), and
Form 2 (Notice of Appeal to a Court of Appeals From a Decision of the United States Tax Court)

The proposed amendment to Rule 3 revises the requirements for a notice of appeal.
Some courts of appeals, using an expressio unius rationale, have treated a notice of appeal from a

final judgment that mentions one interlocutory order but not others as limiting the appeal to that
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order, rather than reaching all of the interlocutory orders that merge into the judgment. In order
to reduce the loss of appellate rights that can result from such a holding, and to provide other
clarifying changes, the proposed amendment changes the language in Rule 3(c)(1)(B) to require
the notice of appeal to “designate the judgment—or the appealable order—from which the
appeal is taken.” The proposed amendment further provides that “[t]he notice of appeal
encompasses all orders that, for purposes of appeal, merge into the designated judgment or
appealable order. It is not necessary to designate those orders in the notice of appeal.” The
proposal also accounts for situations in which a case is decided by a series of orders over time
and for situations in which the notice is filed after entry of judgment but designates only an order
that merged into the judgment. Finally, the proposed amendment explains how an appellant may
limit the scope of a notice of appeal if it chooses to do so. The proposed amendments to Forms 1
and 2 reflect the proposed changes to Rule 3. The proposed amendment to Rule 6 is a
conforming amendment.

The comments received regarding Rule 3 were split, with five comments supporting the
proposal (with some suggestions for change) and two comments criticizing the proposal. No
comments were filed regarding the proposed amendments to Rule 6, and the only comments
regarding Forms 1 and 2 were style suggestions. Most issues raised in the comments had been
considered by the Advisory Committee during its previous deliberations. The Advisory
Committee added language in proposed Rule 3(c)(7) to address instances where a notice of
appeal filed after entry of judgment designates only a prior order merged into the judgment and
added a corresponding explanation to the committee note. The Advisory Committee also
expanded the committee note to clarify two issues and made minor stylistic changes to Rule 3

and Forms 1 and 2.
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The Standing Committee unanimously approved the Advisory Committee’s
recommendation that the proposed amendments to Rules 3 and 6, and Forms 1 and 2, be
approved and transmitted to the Judicial Conference.

Recommendation: That the Judicial Conference approve the proposed

amendments to Appellate Rules 3 and 6, and Forms 1 and 2 as set forth in

Appendix A, and transmit them to the Supreme Court for consideration with a

recommendation that they be adopted by the Court and transmitted to Congress in

accordance with the law.
Rule Approved for Publication and Comment

The Advisory Committee submitted a proposed amendment to Rule 25 (Filing and
Service), with a request that it be published for public comment in August 2020. The Standing
Committee unanimously approved the Advisory Committee’s request.

The proposed amendment to Rule 25(a)(5) responds to a suggestion regarding privacy
concerns for cases under the Railroad Retirement Act. The proposed amendment would extend
the privacy protections afforded in Social Security benefit cases to Railroad Retirement Act
benefit cases. The Advisory Committee will identify specific stakeholder groups and seek their

comments on the proposed rule amendment.

Information ltems

The Advisory Committee met by videoconference on April 3, 2020. Agenda items
included continued consideration of potential amendments to Rules 35 (En Banc Determination)
and 40 (Petition for Panel Rehearing) in an effort to harmonize the rules. The Advisory
Committee decided not to pursue rulemaking to address appellate decisions based on unbriefed
grounds. It tabled a suggestion to amend Rule 43 (Substitution of Parties) to require the use of
titles rather than names in cases seeking relief against officers in their official capacities, pending
inquiry into the practice of circuit clerks. The Advisory Committee also decided to establish two

new subcommittees to consider suggestions to regularize the standards and procedures governing
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in forma pauperis status and to amend Rule 4(a)(2), the rule that addresses the filing of a notice
of appeal before entry of judgment, to more broadly allow the relation forward of notices of
appeal.

The Advisory Committee will reconsider a potential amendment to Rule 42 (Voluntary
Dismissal) following discussion and comments at the June 23, 2020 Standing Committee
meeting. The proposed amendment to Rule 42 was published in August 2019. As published, the
proposed amendment would have required the circuit clerk to dismiss an appeal if the parties file
a signed dismissal agreement specifying how costs are to be paid and pay any court fees that are
due. (The amendment would accomplish this by replacing the word “may” in the current rule
with “must.”) The proposed amendment would have also added a new paragraph (a)(3)
providing that a court order is required for any relief beyond the dismissal of an appeal, and a
new subdivision (c) providing that Rule 42 does not alter the legal requirements governing court
approval of a settlement, payment, or other consideration. At the Standing Committee meeting, a
question was raised concerning the proposed amendment’s effect on local circuit rules that
impose additional requirements before an appeal can be dismissed. The Advisory Committee
will continue to study Rule 42, with a particular focus on the question concerning local rules.

FEDERAL RULES OF BANKRUPTCY PROCEDURE
Rules Recommended for Approval and Transmission

The Advisory Committee on Bankruptcy Rules submitted proposed amendments to
Rules 2005, 3007, 7007.1, and 9036. The amendments were published for public comment in
August 2019.

Rule 2005 (Apprehension and Removal of Debtor to Compel Attendance for Examination)

The proposed amendment to Rule 2005(c) replaces the current reference to “the

provisions and policies of title 18, U.S.C., § 3146(a) and (b)” — sections that have been repealed
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— with a reference to “the relevant provisions and policies of title 18 U.S.C. § 3142” — the section
that now deals with the topic of conditions of release. The only comment addressing the
proposal supported it. Accordingly, the Advisory Committee unanimously approved the
amendment as published.

Rule 3007 (Objections to Claims)

The proposed amendment to Rule 3007(a)(2)(A)(ii) clarifies that the special service
method required by Rule 7004(h) must be used for service of objections to claims only on
insured depository institutions as defined in section 3 of the Federal Deposit Insurance Act,

12 U.S.C. § 1813. The clarification addresses a possible reading of the rule that would extend
such special service not just to banks, but to credit unions as well. The only relevant comment
supported the proposed amendment and the Advisory Committee recommended final approval of
the rule as published.

Rule 7007.1 (Corporate Ownership Statement)

The proposed amendment extends Rule 7007.1(a)’s corporate-disclosure requirement to
would-be intervenors. The proposed amendment also makes conforming and stylistic changes to
Rule 7007.1(b). The changes parallel the recent amendment to Appellate Rule 26.1 (effective
December 1, 2019), and the proposed amendments to Bankruptcy Rule 8012 (adopted by the
Supreme Court and transmitted to Congress on April 27, 2020) and Civil Rule 7.1 (published for
public comment in August 2019).

The Advisory Committee made one change in response to the comments. It agreed to
retain the terminology “corporate ownership statement” because “disclosure statement” is a
bankruptcy term of art with a different meaning. With that change, it recommended final

approval of the rule.
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Rule 9036 (Notice and Service Generally)

The proposed amendment to Rule 9036 would encourage the use of electronic noticing
and service in several ways. The proposed amendment recognizes a court’s authority to provide
notice or make service through the Bankruptcy Noticing Center (“BNC”) to entities that
currently receive a high volume of paper notices from the bankruptcy courts. The proposed
amendment also reorganizes Rule 9036 to separate methods of electronic noticing and service
available to courts from those available to parties. Under the amended rule, both courts and
parties may serve or provide notice to registered users of the court’s electronic-filing system by
filing documents with that system. Both courts and parties also may serve and provide notice to
any entity by electronic means consented to in writing by the recipient. But only courts may
serve or give notice to an entity at an electronic address registered with the BNC as part of the
Electronic Bankruptcy Noticing program.

The proposed amendment differs from the version previously published for comment.
The published version was premised in part on proposed amendments to Rule 2002(g) and
Official Form 410. As discussed below, the Advisory Committee decided not to proceed with
the proposed amendments to Rule 2002(g) and Official Form 410.

The Advisory Committee received seven comments regarding the proposed amendments,
mostly from court clerks or their staff. In general, the comments expressed great support for the
program to encourage high-volume paper-notice recipients to register for electronic bankruptcy
noticing. But commenters opposed several other aspects of the proposed amendment. The
concerns fell into three categories: clerk monitoring of email bounce-backs; administrative
burden of a proof-of-claim opt-in for email noticing and service; and the interplay of the

proposed amendments to Rules 2002(g) and 9036.
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The Advisory Committee addressed concerns about clerk monitoring of email bounce-
backs by adding a sentence to Rule 9036(d): “It is the recipient’s responsibility to keep its
electronic address current with the clerk.”

The Advisory Committee was persuaded by clerk office concerns that the administrative
burden of a proof-of-claim opt-in outweighed any benefits, and therefore decided not to go
forward with the earlier proposed amendments to Rule 2002(g) and Official Form 410 and
removed references to that option that were in the published version of Rule 9036. This decision
also eliminated the concerns raised in the comments about the interplay between the proposed
amendments to Rules 2002(g) and 9036. With those changes, the Advisory Committee
recommended final approval of Rule 9036.

The Standing Committee unanimously approved the Advisory Committee’s
recommendation that the proposed amendments to Rules 2005, 3007, 7007.1, and 9036 be
approved and transmitted to the Judicial Conference

Recommendation: That the Judicial Conference approve the proposed

amendments to Bankruptcy Rules 2005, 3007, 7007.1, and 9036 as set forth in

Appendix B, and transmit them to the Supreme Court for consideration with a

recommendation that they be adopted by the Court and transmitted to Congress in

accordance with the law.
Rules and Official Forms Approved for Publication and Comment

The Advisory Committee submitted proposed amendments to three categories of rules
and forms with a request that they be published for public comment in August 2020. The
Standing Committee unanimously approved the Advisory Committee’s request.

The three categories are: (1) proposed restyled versions of Parts | and Il of the
Bankruptcy Rules; (2) republication of the Interim Rule and Official Form amendments

previously approved to implement the Small Business Reorganization Act of 2019 (SBRA); and

(3) proposed amendments to Rules 3002(c)(6), 5005, 7004, and 8023.
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Restyled Rules, Parts | and 11

At its fall 2018 meeting, after an extensive outreach to bankruptcy judges, clerks, lawyers
and organizations, the Advisory Committee began the process of restyling the bankruptcy rules.
This endeavor follows similar projects that produced comprehensive restyling of the Federal
Rules of Appellate Procedure in 1998, the Federal Rules of Criminal Procedure in 2002, the
Federal Rules of Civil Procedure in 2005, and the Federal Rules of Evidence in 2011. The
Advisory Committee now proposes publication of restyled drafts of approximately one third of
the full bankruptcy rules set consisting of the 1000 series and 2000 series of rules. The proposed
restyled rules are the product of intensive and collaborative work between the style consultants
who produced the initial drafts, and the reporters and the Restyling Subcommittee who provided
comments to the style consultants on those drafts. In considering the subcommittee’s
recommendations, the Advisory Committee endorsed the following basic principles to guide the
restyling project:

1. Make No Substantive Changes. Most of the comments the reporters and the
subcommittee made on the drafts were aimed at preventing an inadvertent
substantive change in meaning by the use of a different word or phrase than in
the existing rule. The rules are being restyled from the version in effect at the
time of publication. Future rule changes unrelated to restyling will be
incorporated before the restyled rules are finalized.

2. Respect Defined Terms. Any word or phrase that is defined in the Code
should appear in the restyled rules exactly as it appears in the Code definition
without restyling, despite any possible flaws from a stylistic standpoint.
Examples include the unhyphenated terms “equity security holder,” “small
business case,” “small business debtor,” “health care business,” and
“bankruptcy petition preparer.” On the other hand, when terms are used in the
Code but are not defined, they may be restyled in the rules, such as “personal
financial-management course,” “credit-counseling statement,” and “patient-
care ombudsman.”

3. Preserve Terms of Art. When a phrase is used commonly in bankruptcy
practice, the Advisory Committee recommended that it not be restyled. Such
a phrase that was often used in Part | of the rules was “meeting of creditors.”
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4. Remain Open to New Ideas. The style consultants suggested some different
approaches in the rules, which the Advisory Committee has embraced,
including making references to specific forms by form number, and listing
recipients of notices by bullet points.

5. Defer on Matters of Pure Style. Although the subcommittee made many
suggestions to improve the drafting of the restyled rules, on matters of pure
style the Advisory Committee committed to deferring to the style consultants
when they have different views.

The Advisory Committee also decided not to attempt to restyle rules that were enacted by
Congress. As a result, the restyled rules will designate current Rule 2002(0) (Notice of Order for
Relief in Consumer Case) as 2002(n) as set forth in Section 321 of the Bankruptcy Amendments
and Federal Judgeship Act of 1984, Pub. L. 98-353, 98 Stat. 357, and the Advisory Committee
will not recommend restyling the wording as it was set forth in the Act. Other bankruptcy rules
that were enacted by Congress in whole or in part are Rule 2002(f), 3001(g), and 7004(h).

Although the Advisory Committee requested that the Part | and Il restyled rules be
published for public comment in August 2020, those proposed amendments will not be sent
forward for final approval until the remaining portions of the Bankruptcy Rules have been
restyled. Work has already begun on a group of rules expected to be published in 2021, and the
Advisory Committee anticipates that the final batch of rules will be published for comment in
2022. After all the rules have been restyled, published, and given final approval by the Standing
Committee, the Rules Committees hope to present the full set of restyled Bankruptcy Rules to

the Judicial Conference for approval at its fall 2023 meeting.

SBRA Rules and Forms

On August 23, 2019, the President signed into law the Small Business Reorganization
Act of 2019, Pub. L. No. 116-54, which creates a new subchapter V of chapter 11 for the
reorganization of small business debtors, an alternative procedure that small business debtors can

elect to use. Upon recommendation of the Standing Committee, on December 16, 2019, the
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Executive Committee, acting on an expedited basis on behalf of the Judicial Conference,
authorized the distribution of Interim Rules of Bankruptcy Procedure 1007, 1020, 2009, 2012,
2015, 3010, 3011, 3014, 3016, 3017.1, 3017.2, 3018, and 3019 to the courts so they could be
adopted locally, prior to the February 19, 2020 effective date of the SBRA, to facilitate
uniformity of practice until the Bankruptcy Rules can be revised in accordance with the Rules
Enabling Act. The Advisory Committee has now begun the process of promulgating national
rules governing cases under subchapter V of chapter 11 by seeking publication of the amended
and new rules for comment in August 2020, along with the SBRA form amendments.

The SBRA rules consist of the following:

Rule 1007 (Lists, Schedules, Statements, and Other Documents; Time Limits),

Rule 1020 (Small Business Chapter 11 Reorganization Case),

Rule 2009 (Trustees for Estates When Joint Administration Ordered),

Rule 2012 (Substitution of Trustee or Successor Trustee; Accounting),

Rule 2015 (Duty to Keep Records, Make Reports, and Give Notice of Case or Change

of Status),

e Rule 3010 (Small Dividends and Payments in Cases Under Chapter 7, Subchapter V of
Chapter 11, Chapter 12, and Chapter 13),

e Rule 3011 (Unclaimed Funds in Cases Under Chapter 7, Subchapter V of Chapter 11,
Chapter 12, and Chapter 13),

e Rule 3014 (Election Under § 1111(b) by Secured Creditor in Chapter 9 Municipality
or Chapter 11 Reorganization Case),

e Rule 3016 (Filing of Plan and Disclosure Statement in a Chapter 9 Municipality or
Chapter 11 Reorganization Case),

e Rule 3017.1 (Court Consideration of Disclosure Statement in a Small Business Case),

e new Rule 3017.2 (Fixing of Dates by the Court in Subchapter V Cases in Which There
Is No Disclosure Statement),

e Rule 3018 (Acceptance or Rejection of Plan in a Chapter 9 Municipality or a Chapter
11 Reorganization Case), and

e Rule 3019 (Modification of Accepted Plan in a Chapter 9 Municipality or a Chapter 11

Reorganization Case).

The Advisory Committee recommended publishing the SBRA rules as they were
recommended to the courts for use as interim rules with some minor stylistic changes to

Rule 3017.2.
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Unlike the SBRA interim rules, the SBRA Official Forms were issued on an expedited
basis under the Advisory Committee’s delegated authority to make conforming and technical
amendments to official forms (subject to subsequent approval by the Standing Committee and
notice to the Judicial Conference, (JCUS-MAR 16, p. 24)). Nevertheless, the Advisory
Committee committed to publishing the forms for comment in August 2020, along with the
SBRA rule amendments, in order to ensure that the public has an opportunity to review the rules
and forms together.

The SBRA Official Forms consist of the following:

e Official Form 101 (Voluntary Petition for Individuals Filing for Bankruptcy),

e Official Form 201 (Voluntary Petition for Non-Individuals Filing for Bankruptcy),

e Official Form 309E-1 (Notice of Chapter 11 Bankruptcy Case (For Individuals or Joint
Debtors)),

e Official Form 309E-2 (Notice of Chapter 11 Bankruptcy Case (For Individuals or Joint
Debtors under Subchapter V)),

e Official Form 309F-1 (Notice of Chapter 11 Bankruptcy Case (For Corporations or
Partnerships)),

e Official Form 309F-2 (Notice of Chapter 11 Bankruptcy Case (For Corporations or
Partnerships under Subchapter V)),

e Official Form 314 (Ballot for Accepting or Rejecting Plan),

e Official Form 315 (Order Confirming Plan), and

e Official Form 425A (Plan of Reorganization for Small Business Under Chapter 11).

In addition, the Advisory Committee recommends one additional SBRA-related form
amendment to Official Form 122B (Chapter 11 Statement of Your Current Monthly Income).
The instructions to that form currently require that it be filed “if you are an individual and are
filing for bankruptcy under Chapter 11.” This statement is not accurate if the debtor is an
individual filing under subchapter V of Chapter 11. The proposed amendment to the form
clarifies that it is not applicable to subchapter V cases.

Rules 3002(c)(6), 5005, 7004, and 8023

Rule 3002 (Filing Proof of Claim or Interest). Under Rule 3002(c)(6)(B), an extension of

time to file proofs of claim may be granted to foreign creditors if “the notice was insufficient
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under the circumstances to give the creditor a reasonable time to file a proof of claim.” The
Advisory Committee recommended an amendment that would allow a domestic creditor to
obtain an extension under the same circumstances.

Rule 5005 (Filing and Transmittal of Papers). The Advisory Committee recommended
publication of an amendment to Rule 5005(b) that would allow papers to be transmitted to the
U.S. trustee by electronic means and would eliminate the requirement that the filed statement
evidencing transmittal be verified.

Rule 7004 (Process; Service of Summons, Complaint). The Advisory Committee
recommended publication of a new subsection (i) to clarify that Rule 7004(b)(3) and
Rule 7004(h) permit use of a title rather than a specific name in serving a corporation or
partnership, unincorporated association or insured depository institution. Service on a
corporation or partnership, unincorporated association or insured depository institution at its
proper address directed to the attention of the “Chief Executive Officer,” “President,” “Officer
for Receiving Service of Process,” or “Officer” (or other similar titles) or, in the case of
Rule 7004(b)(3), directed to the attention of the “Managing Agent,” “General Agent,” or
“Agent” (or other similar titles) suffices, whether or not a name is also used or such name is
correct.

Rule 8023 (Voluntary Dismissal). The proposed amendment to Rule 8023 would
conform the rule to changes currently under consideration for Appellate Rule 42(b). As noted
earlier in this report, the proposed amendment to Appellate Rule 42 was published for comment
in August 2019, but the amendment is not yet moving forward for final approval because the
Advisory Committee will study further the amendments’ implications for local circuit provisions
that impose additional requirements for dismissal of an appeal. The proposed amendment to

Rule 8023 will be published for comment in the meantime.
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Information Items
The Advisory Committee met by videoconference on April 2, 2020. In addition to its
recommendations for final approval and for public comment discussed above, it recommended
five official form amendments and one interim rule amendment in response to the CARES Act.

Notice of Conforming Changes to Official Forms 101, 201, 122A-1, 122B, and 122C-1

The CARES Act made several changes to the Bankruptcy Code, most of them temporary,
to provide financial assistance during the COVID-19 pandemic. For the one-year period after
enactment, the definition of “debtor” for subchapter V cases is changed, requiring conforming
changes to Official Forms 101 and 201. For the same one-year time period, the definitions of
“current monthly income” and “disposable” income are amended to exclude certain payments
made under the CARES Act. These changes required conforming amendments to Official Forms
122A-1, 122B, and 122C-1. The Advisory Committee approved the necessary changes at its
April 2, 2020 meeting pursuant to its authority to make conforming and technical changes to
Official Forms subject to retroactive approval by the Standing Committee and notice to the
Judicial Conference. The Standing Committee approved the amendments at its June 23, 2020
meeting, and notice is hereby provided to the Judicial Conference. The amended forms are
included in Appendix B. These amendments have a duration of one year after the effective date
of the CARES Act, at which time the former version of these forms will go back into effect.

Interim Rule 1020 (Chapter 11 Reorganization Case for Small Business Debtors or Debtors
Under Subchapter V)

One of the interim rules that was adopted by courts to implement the SBRA, Interim Rule
1020, required a temporary amendment due to the new definition of a Chapter 11, subchapter V
debtor that was introduced by the CARES Act.

The Advisory Committee voted unanimously at its spring meeting to approve the

proposed amendment to Interim Rule 1020 for issuance as an interim rule for adoption by each
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judicial district. By email vote concluding on April 11, the Standing Committee unanimously
approved the Advisory Committee’s recommendation, and, on April 14, the Executive
Committee, acting on an expedited basis on behalf of the Judicial Conference, approved the
request. Because the CARES Act definition of a subchapter V debtor will expire in 2021, the
temporary amendment to Interim Rule 1020 is not incorporated into the proposed amendments to
Rule 1020 that are recommended for public comment (under the Rules Enabling Act, permanent
amendments to Rule 1020 to address the SBRA would not take effect before December 1, 2022).
FEDERAL RULES OF CIVIL PROCEDURE
Rules Approved for Publication and Comment
The Advisory Committee submitted a proposed amendment to Rule 12, as well as new
Supplemental Rules for Social Security Actions Under 42 U.S.C. 8 405(g), with a request that
they be published for public comment in August 2020. The Standing Committee unanimously
approved the Advisory Committee’s request.

Rule 12 (Defenses and Objections: When and How Presented; Motion for Judgment on the
Pleadings; Consolidating Motions; Waiving Defenses; Pretrial Hearing)

The proposed amendment to Rule 12(a)(4) extends the time to respond (after denial of a
Rule 12 motion) when a United States officer or employee is sued in an individual capacity for
an act or omission occurring in connection with duties performed on the United States’ behalf.
Under the current rule, the time to serve a responsive pleading after notice that the court has
denied a Rule 12 motion or has postponed its disposition until trial is 14 days. The DOJ, which
often represents federal employees or officers sued in an individual capacity, submitted a
suggestion urging that the rule be amended to extend the time to respond in these types of actions
to 60 days.

The Advisory Committee agreed that the current 14-day time period is too short. First,

personal liability suits against federal officials are subject to immunity defenses, and a denial of a
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qualified or absolute immunity defense at the Rule 12 motion-to-dismiss stage can be appealed
immediately. The appeal time in such circumstances is 60 days, the same as in suits against the
federal government itself. In its suggestion, the DOJ points out that, under the current rule, when
a district court rejects an immunity defense, a responsive pleading must be filed before the
government has determined whether to appeal the immunity decision.

The suggestion is a logical extension of the concerns that led to the adoption several
years ago of Rule 12(a)(3), which sets the time to serve a responsive pleading in such individual-
capacity actions at 60 days, and Appellate Rule 4(a)(1)(B)(iv), which sets the time to file an
appeal in such actions at 60 days.

Supplemental Rules for Social Security Review Actions Under 42 U.S.C. § 405(q)

The proposal to append to the Civil Rules a set of supplemental rules for Social Security
disability review actions under 42 U.S.C. § 405(qg) is the result of three years of extensive study
by the Advisory Committee.

This project was prompted by a suggestion by the Administrative Conference of the
United States that the Judicial Conference “develop for the Supreme Court’s consideration a
uniform set of procedural rules for cases under the Social Security Act in which an individual
seeks district court review of a final administrative decision of the Commissioner of Social
Security pursuant to 42 U.S.C. 8 405(g).” Section 405(g) provides that an individual may obtain
review of a final decision of the Commissioner of Social Security “by a civil action.” A
nationwide study commissioned by the Administrative Conference revealed widely differing
district court procedures for these actions.

A subcommittee was formed to consider the suggestion. The subcommittee’s first tasks
were to gather additional data and information from the various stakeholders and to determine

whether the issues revealed by the Administrative Conference’s study could — or should — be

Rules — Page 16
Committee on Rules of Practice & Procedure | January 5, 2021 Page 81 of 519



corrected by rulemaking. With input from both claimant and government representatives, as
well as the Advisory Committee and Standing Committee, the subcommittee developed draft
rules for discussion.

Over time, the draft rules were revised and simplified. During this process, the
subcommittee continued to discuss whether a better approach might be to develop model local
rules or best practices. Ultimately, with feedback from the Advisory Committee, the Standing
Committee, and district and magistrate judges, the subcommittee determined to press forward
with developing proposed rules for publication. A continuing question that has been the focus of
discussion in both the Advisory Committee and the Standing Committee is whether the benefits
of the proposed supplemental rules would outweigh the costs of departing from the usual
presumption against substance-specific rulemaking. The federal rules are generally trans-
substantive and the Rules Committees have, with limited exceptions, avoided promulgating rules
applicable to only a particular type of action.

The proposed supplemental rules — eight in total — are modest and drafted to reflect the
unique character of 8 405(g) actions. The proposed rules set out simplified pleadings and
service, make clear that cases are presented for decision on the briefs, and establish the practice
of presenting the actions as appeals to be decided on the briefs and the administrative record.
While trans-substantivity concerns remain, the Advisory Committee believes the draft rules are
an improvement over the current lack of uniform procedures and looks forward to receiving
comments in what will likely be a robust public comment period.

Information Items

The Advisory Committee met by videoconference on April 1, 2020. In addition to the

action items discussed above, the agenda included a report by the Multidistrict Litigation (MDL)

Subcommittee and consideration of suggestions that specific rules be developed for MDL
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proceedings. As previously reported, the subcommittee has engaged in a substantial amount of
fact gathering, with valuable assistance from the Judicial Panel on Multidistrict Litigation and
the FJC. Subcommittee members have also participated in numerous conferences hosted by
different constituencies, most recently a virtual conference focused on interlocutory appeal issues
in MDLs hosted by the Institute for Complex Litigation and Mass Claims at Emory University
School of Law. It is still to be determined whether this work will result in any recommendation
for amendments to the Civil Rules.

The Advisory Committee will continue to consider a potential amendment to Rule 7.1,
the disclosure rule, following discussion and comments at the June 23, 2020 Standing Committee
meeting. The proposed amendment to Rule 7.1(a) was published for public comment in August
2019. The proposed amendment to Rule 7.1(b) is a technical and conforming amendment and
was not published for public comment. The proposed amendment to Rule 7.1(a)(1) would
require the filing of a disclosure statement by a nongovernmental corporation that seeks to
intervene, a change that would conform the rule to the recent amendment to Appellate Rule 26.1
(effective December 1, 2019) and the proposed amendment to Bankruptcy Rule 8012 (adopted
by the Supreme Court and transmitted to Congress on April 27, 2020). The proposed
amendment to Rule 7.1(a)(2) would create a new disclosure aimed at facilitating the early
determination of whether diversity jurisdiction exists under 28 U.S.C. § 1332(a), or whether
complete diversity is defeated by the citizenship of a nonparty individual or entity that is
attributed to a party.

FEDERAL RULES OF CRIMINAL PROCEDURE
Rule Approved for Publication and Comment
The Advisory Committee on Criminal Rules submitted a proposed amendment to

Criminal Rule 16 (Discovery and Inspection), with a request that it be published for public
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comment in August 2020. The Standing Committee unanimously approved the Advisory
Committee’s request.

The proposed amendment to Rule 16, the principal rule that governs discovery in
criminal cases, would expand the scope of expert discovery. The Advisory Committee
developed its proposal in response to three suggestions (two from district judges) that pretrial
disclosure of expert testimony in criminal cases under Rule 16 should more closely parallel Civil
Rule 26.

In considering the suggestions and developing a proposed amendment, the Advisory
Committee drew upon two informational sessions. First, at the Advisory Committee’s fall 2018
meeting, representatives from the DOJ updated the Advisory Committee on the DOJ’s
development and implementation of policies governing disclosure of forensic and non-forensic
evidence. Second, in May 2019, the Rule 16 Subcommittee convened a miniconference to
explore the issue with stakeholders. Participants included defense attorneys, prosecutors, and
DOJ representatives who have extensive personal experience with pretrial disclosures and the
use of experts in criminal cases. At the miniconference, defense attorneys identified two
problems with the current rule: (1) the lack of a timing requirement; and (2) the lack of detail in
the disclosures provided by prosecutors.

Over the next year, the subcommittee worked on drafting a proposed amendment. Drafts
were discussed at Advisory Committee meetings and at the Standing Committee’s January 2020
meeting. The proposed amendment approved for publication addresses the two shortcomings in
the current rule identified at the miniconference — the lack of timing and the lack of specificity —
while maintaining the reciprocal structure of the current rule. It is intended to facilitate trial
preparation by allowing the parties a fair opportunity to prepare to cross-examine expert

witnesses who testify at trial and to secure opposing expert testimony if needed.
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Information Item

The Advisory Committee met by videoconference on May 5, 2020. In addition to
finalizing for publication the proposed amendment to Rule 16, the Advisory Committee formed a
subcommittee to consider suggestions to amend the grand jury secrecy provisions in Rule 6 (The
Grand Jury), an issue last on the Advisory Committee’s agenda in 2012,

The Advisory Committee has received two suggestions that the secrecy provisions in
Rule 6(e) be amended to allow for disclosure of grand jury materials under limited
circumstances. A group of historians and archivists seeks, in part, an amendment adding records
of “historical importance” to the list of exceptions to the secrecy provisions. Another group
comprised of media organizations urges that Rule 6 be amended “to make clear that district
courts may exercise their inherent supervisory authority, in appropriate circumstances, to permit
the disclosure of grand jury materials to the public.” In addition to these two suggestions, in a
statement respecting the denial of certiorari in McKeever v. Barr, 140 S. Ct. 597 (2020), Justice
Breyer pointed out a conflict among the circuit courts regarding whether the district court retains
inherent authority to release grand jury materials in “appropriate cases” outside of the exceptions
enumerated in Rule 6(e). 1d. at 598 (statement of Breyer, J.). He stated that “[w]hether district
courts retain authority to release grand jury material outside those situations specifically
enumerated in the Rules, or in situations like this, is an important question. It is one I think the
Rules Committee both can and should revisit.” Id.

FEDERAL RULES OF EVIDENCE
Information Items

The Advisory Committee did not hold a spring 2020 meeting, but is continuing its

consideration of several issues, including: various alternatives for an amendment to Rule 106

(the rule of completeness); Rule 615 and the problems raised in case law and in practice
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regarding the scope of a Rule 615 order; and forensic expert evidence, Daubert, and possible
amendments to Rule 702. The DOJ has asked that the Rules Committees hold off on amending
Rule 702 in order to allow time for the DOJ’s new policies regarding forensic expert evidence to
take effect. The Advisory Committee will discuss this request along with other issues related to
Rule 702 at its upcoming meetings.

OTHER ITEMS

An additional action item before the Committee was a request by the Judiciary Planning
Coordinator that the Committee review a draft update to the Strategic Plan for the Federal
Judiciary for the years 2020-2025. The Committee did so and had no changes to suggest.

The Committee was also updated on the work of two joint subcommittees: the E-filing
Deadline Joint Subcommittee, formed to consider a suggestion that the electronic filing deadlines
in the federal rules be changed from midnight to an earlier time of day, such as when the clerk’s
office closes in the court’s respective time zone; and the Appeal Finality After Consolidation
Joint Civil-Appellate Subcommittee, which is considering whether the Appellate and Civil Rules
should be amended to address the effect (on the final-judgment rule) of consolidating separate
cases. Both subcommittees have asked the FJC to gather empirical data to assist in determining
the need for rules amendments.

Finally, the Committee discussed the CARES Act, including its impact on criminal
proceedings and its directive to consider the need for court rules to address future emergencies.
On March 29, 2020, on the joint recommendation of the chairs of this Committee and the
Committee on Court Administration and Case Management, the Judicial Conference found that
emergency conditions due to the national emergency declared by the President under the
National Emergencies Act, 50 U.S.C. 88 1601-1651, with respect to the COVID-19 pandemic

will materially affect the functioning of the federal courts. Under § 15002(b) of the CARES Act,
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this finding allows courts, under certain circumstances, to temporarily authorize the use of video
or telephone conferencing for certain criminal proceedings.

Section 15002(b)(6) of the CARES Act directs the Judicial Conference to develop
measures for the courts to address future emergencies. In response to that directive, the
Committee heard reports on the subcommittees formed by each advisory committee to consider
possible rules amendments that would provide for procedures during future emergencies. As a
starting point, the advisory committees solicited public comments on challenges encountered
during the COVID-19 pandemic in state and federal courts from lawyers, judges, parties, or the
public, and on solutions developed to deal with those challenges. The committees were
particularly interested in hearing about situations that could not be addressed through the existing
rules or in which the rules themselves interfered with practical solutions. Over 60 substantive
comments were received. The Standing Committee asked each advisory committee to identify
rules that should be amended to account for emergency situations and to develop discussion
drafts of proposed amendments at the committees’ fall meetings for consideration by the
Standing Committee at its January 2021 meeting.

Respectfully submitted,

Dalls Gttt

David G. Campbell, Chair

Jesse M. Furman Carolyn B. Kuhl
Daniel C. Girard Patricia A. Millett
Robert J. Giuffra Jr. Gene E.K. Pratter
Frank M. Hull Jeffrey A. Rosen
William J. Kayatta Jr.  Kosta Stojilkovic
Peter D. Keisler Jennifer G. Zipps
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RE: CARES Act Project Regarding Emergency Rules

DATE: December 1, 2020

This memo summarizes the work of the advisory committees in considering
possible rules to govern emergencies. It provides an overview of the coordinated work of
the advisory committees to develop, where possible, a uniform rule for extreme situations
that substantially impair the courts’ ability to function in compliance with the existing rules
of procedure.

The COVID-19 pandemic gave rise to urgent challenges in the courts. Inthe federal
courts, the most pressing problems have arisen in criminal cases, as in-person proceedings
became hazardous or impracticable and pressures mounted from case needs and Speedy
Trial Act requirements. A principal difficulty was that the Criminal Rules were quite
limited in their authorization of video conferences and telephone conferences.
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With the Judiciary’s substantial input, Congress responded by enacting the
Coronavirus Aid, Relief, and Economic Security Act, or “CARES Act,”! which among
other things addresses the use of video conferences and telephone conferences in criminal
cases during the period of the current national emergency relating to COVID-109.

In addition to addressing these criminal-procedure issues for purposes of the current
emergency, Section 15002 of the CARES Act also assigns a broader project to the Judicial
Conference and the Supreme Court for consideration within the Rules Enabling Act
framework:

The Judicial Conference of the United States and the Supreme Court of the
United States shall consider rule amendments under chapter 131 of title 28,
United States Code (commonly known as the “Rules Enabling Act”), that
address emergency measures that may be taken by the Federal courts when
the President declares a national emergency under the National
Emergencies Act (50 U.S.C. 1601 et seq.).

CARES Act § 15002(b)(6).

As this provision indicates, the scope of the project is not limited to pandemics, but
extends to other possible types of emergencies that might affect the courts. The advisory
committees have invested hundreds of hours of work on this project. In an effort to be
fully responsive to Congress’s direction, the goal is to move forward at a somewhat faster
pace than is usual for rulemaking. The initial goal was to develop proposed drafts to be
discussed and tentatively approved at the fall 2020 advisory committee meetings. That goal
has been accomplished. The next step is to develop publication-ready versions to be
presented at the advisory committees’ spring 2021 meetings. That will permit any resulting
proposals to be published for public comment in the summer of 2021, if the relevant
advisory committee and the Standing Committee decide that proposed amendments
warrant publication. Such proposals will then be on track to take effect in December 2023
(if they are approved at each stage of the Enabling Act process and if Congress takes no
contrary action).

This memo provides an overview of the collective work of the advisory committees
to date. Each advisory committee is also filing a report to the Standing Committee on issues
particular to that committee.? Here, we set the stage by reviewing the initial determinations
that shaped the advisory committees’ deliberations. We highlight ways in which the
project has achieved significant uniformity in approach across the committees’ separate
drafts. We then turn to ways in which the proposals diverge, in order to point out areas
where the Standing Committee’s guidance would be particularly helpful. Next, we briefly
offer some reflections on a question raised by an advisory committee member concerning
the roles of the different judicial actors under the proposed emergency rules frameworks.

1 Pub. L. No. 116-136, March 27, 2020, 134 Stat 281.

2 Those Advisory Committee reports are attached to this Report as Attachment B.
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Finally, we treat a question raised late in the process, regarding whether the rules should
treat the possibility that those authorized to declare a rules emergency might be unable to
do so.

Initial Determinations

Early on in the project, five decisions were made that shaped the scope of the joint
efforts of the advisory committees:

1. An emergency rule is not needed for all of the Rules.

The Evidence Rules Committee concluded that an emergency rule should not be
added to the Evidence Rules, because those rules are flexible enough to accommodate an
emergency. The Evidence Rules grant significant discretion to the trial court --- most
notably in Rule 611(a) --- to handle any issue about the form or presentation of evidence
that might be affected by an emergency. Nor is there anything in the Evidence Rules that
requires testimony to be given only while physically present in court. Moreover, the
Evidence Rules are written to allow electronic information to be introduced in lieu of
tangible evidence. The Committee concluded that adding an emergency rule where it was
unneeded could do more harm than good.

It is important to note that the Civil Rules Committee has left open the possibility
that no emergency rule would be added to the Civil Rules. The Civil Rules are flexible as
well; they appear to have worked well through the pandemic, and the Committee remains
open to the possibility that, given that only a handful of rules (mainly service requirements
under Rule 4) might be subject to revision during an emergency, it might be preferable
simply to amend those rules.

Finally, the Appellate Rules Committee has also left open the possibility that no
emergency rule is necessary. This is because Appellate Rule 2 allows a court of appeals to
suspend almost any rule in a particular case. So the need for an emergency rule to suspend
rules more generally may not be critical. Relatedly, the Appellate Rules Committee has
determined that in light of existing Rule 2, any emergency rule need not be as detailed as
those that have been developed for the Bankruptcy, Civil, and Criminal Rules.

2. The declaration of a rules emergency should not be tied to a Presidential
declaration.

The CARES Act directs the Judicial Conference to consider emergency measures
that may be taken by the Federal courts “when the President declares a national emergency
under the National Emergencies Act.” But the Advisory Committees have been in full
agreement throughout this process that emergency rules designed for the courts should not
be contingent on such presidential declarations, and that the authority to declare a “rules
emergency” should be lodged in the judicial branch. The Committees reasoned that a
national emergency declared by the President would not always equate to a rules
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emergency. A rules emergency is one that renders one or more courts unable to operate
under the existing rules. National emergencies that lead to presidential declarations will
not always affect courts to such a degree. Thus it is possible, even likely, that a Presidential
declaration of emergency will not warrant suspending any of the national rules of
procedure. And the converse is true as well: an emergency that impairs the functioning of
some or even all courts may not warrant a declaration under the National Emergencies Act.
Finally, the Committees concluded that the best decisionmaker for determining whether
existing rules of procedure should be suspended is the judicial branch itself.

3. Any emergency rule should cover only those emergencies that are so lengthy
and serious as to substantially impair the court’s ability to function under the existing
rules.

From the outset, the Committees decided that the type of emergency to be covered
by emergency rules would have to be one that is substantial and lengthy. For example, a
pipe bursting in the courthouse would not trigger an emergency rule. Although such an
event can certainly be disruptive, it would not require suspension of existing rules, because
courts can, and have, applied existing rules successfully to get through such short-term
emergencies.

4. Replacement rules should be put in place for rules that are suspended.

The goal for the Bankruptcy, Civil, and Criminal Rules Committees was not simply
to determine which rules would be subject to suspension during a rules emergency. It was
also to provide what the substitute rule would be. Providing a substitute rule promotes
predictability and uniformity, which are especially important in an emergency. (We note
the Appellate Rules Committee’s contrasting approach below.)

5. Existing rules with sufficient flexibility should not be subject to suspension.

The Committees agreed that if a rule is already flexible enough to accommodate an
emergency, that rule should not be subject to suspension by an emergency rule. Examples
include rules that allow exceptions for “good cause” or contain language such as “in the
interests of justice.” A specific example is Civil Rule 43(a), which provides that testimony
must be given in open court, but that “[flor good cause in compelling circumstances and
with appropriate safeguards, the court may permit testimony in open court by
contemporaneous transmission from a different location.”® No such rules are included in

3 This exception provided in Rule 43 has been invoked by courts allowing remote testimony during the
pandemic. See In re RFC & ResCap Liquidating Tr. Action, 444 F. Supp. 3d 967 (D. Minn. 2020) (ordering
remote testimony in light of Covid concerns of witnesses and counsel; relying on the good cause exception
to Civil Rule 43 and stating that “the Court's discretion on this question is supplemented by its wide latitude
in determining the manner in which evidence is to be presented under the Federal Rules of Evidence” and
also citing Evidence Rule 611(a)). See also Argonaut Insurance Company v. Manetta Enterprises, Inc., 2020
WL 3104033 (E.D.N.Y.) (relying on Rule 43 and Evidence Rule 611(a) to order virtual testimony over the
defendant’s objection, due to the pandemic); Rodriguez v. Gusman, 974 F.3d 108 (2d Cir.2020) (the plaintiff
was "removed" to the Dominican Republic after filing this action for inadequate medical care in prison; the
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the suspension list for any of the emergency rules. Designating such rules as subject to
suspension would seemingly be an admission that a rule with, say, a “good cause”
exception would not be up to the challenge of an emergency. But if a rules emergency is
not enough to be “good cause” --- then what is? It was important to keep such flexible rules
off the suspension list, because including them might actually limit their flexibility to cover
problems less drastic than a rules emergency.

Uniformity

The Committees spent considerable effort in trying to make the emergency rules
uniform, to the extent reasonably possible --- in the same way that other cross-Committee
projects (such as the e-government rules in 2003) have done. Given that there are four
separate rules, and given that each Advisory Committee was of course seeking the rule that
would best promote the policies of its own set of rules, the degree of uniformity that has
been achieved is impressive.

A true picture of the uniformity efforts is not shown in the final product that is
included in the agenda book. There were many, many variances that have been resolved
through constructive dialogue among the Reporters and Chairs of the Advisory Committees
and subcommittees. Every Committee at one point or another had some language in its
draft rule that varied from another Committee. All the Committees were flexible and
reasonable in coming to some accommodation --- while appropriately drawing the line if
uniformity would come at the expense of undermining the goals and policies of a particular
set of rules.

One aspect of uniformity, which might seem counterintuitive, is that the definition
of a rules emergency is framed by the particular rules set. Thus: “Appellate Rules
Emergency”, “Bankruptcy Rules Emergency” and so forth. While on its face this seems
disuniform, it in fact helps to explain why the rule provisions might differ from Committee
to Committee. This is especially so given the differing importance of the rules that would
be suspended in a rules emergency. The Civil Rule would alter some provisions of Civil
Rules 4 and 6. The Bankruptcy Rule would authorize the extension or tolling of some time
periods. In contrast, the Criminal Rules Committee was required to consider such sensitive
issues as when to permit the acceptance of guilty pleas and sentencing by video conference
and telephone, and how to ensure the defendant’s right to consult with counsel when
physical access may not be possible. It thus stands to reason that a “Civil Rules Emergency”
and a “Criminal Rules Emergency” are not necessarily the same thing. From that it follows
that the procedural requirements and limitations attendant to an emergency might differ
from rules set to rules set. The intent was to signal these differences by defining the rules
emergency as tied to the specific rules set.

court finds ample authority in the present civil rules to depose him there, to have him testify at trial from
there under Rule 43, and to be subjected to court-ordered physical examination there under Rule 35).
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While there are obviously many examples of uniform treatment in the emergency
rules, there are three notable instances that deserve highlighting. First, the term “rules
emergency” is used in each rules set, to highlight the fact that not every “emergency” will
trigger the emergency rule. The emergency must be one which would substantially impair
the court’s ability to comply with the existing rules and perform its functions. Second, the
basic definition of a rules emergency is uniform in the four sets of rules. A rules emergency
is found when

“extraordinary circumstances relating to public health or safety, or affecting
physical or electronic access to a court, substantially impair the court’s ability to
perform its functions in compliance with these rules.”

Third and finally, the rules have been reviewed in a side-by-side analysis by the
Style consultants with a view to implementing style guidelines and eliminating differences
that are purely stylistic. This uniform restyling was, and remains, an intense process and
we are very grateful to Joe Kimble, Bryan Garner, and Joe Spaniol for their excellent
work.*

Points of Divergence

While there is a good deal of uniformity, there are a number of differences among
the rules. Each of the advisory committees will be reporting on these differences, and on
the policy choices that the specific advisory committee has made. This section simply sets
out the major differences,® and to some extent articulates a committee’s rationale for these
differences, but it provides no comment on the merits. That is for the Standing Committee
to discuss and decide.

1. The “no feasible alternative” requirement in the Criminal Rules definition of
“Rules Emergency”

In addition to the uniform basic definition of “rules emergency” set forth above, the
Criminal Rule adds the requirement that “no feasible alternative measure would limit the
impairment within a reasonable time.” The other Committees found no reason to impose

4 Civil Rule 87(b) differs slightly in structure from its counterparts in the Bankruptcy and Criminal Rules.
We believe that the difference is in drafting approach --- both approaches are fine, just different. Those
differences have been reduced in the latest drafts. We will continue our work with the style consultants and
the Reporters to reach uniformity on questions that are purely stylistic.

5 One difference, not discussed here, concerns the “soft landing” provisions (in the Civil, Criminal, and
Bankruptcy drafts) that address the treatment of proceedings that straddle periods before and after the
termination of a rules emergency declaration. The Civil Rules Committee has not yet decided for sure whether
it needs a soft landing provision (given the limited nature of its emergency provisions), and the Bankruptcy
soft landing provisions are properly set forth in the substitute rules themselves(which relate to tolling or
extension of time periods). The variances between the Civil and Criminal soft landing provisions do not
strike us as a topic on which the Standing Committee needs to focus at this time.

Committee on Rules of Practice & Procedure | January 5, 2021 Page 96 of 519



CARES Act Project Regarding Emergency Rules
December 1, 2020 Page 7

this extra requirement, given the very strict standards set forth in the basic definition of a
rules emergency. The argument has been made that the additional language can be placed
justifiably in the Criminal Rules alone, given the importance of the Criminal Rules that
would be subject to modification, including rules designed to protect constitutional rights.
Simply put, the stakes are much higher in the Criminal Rules.

2. Who has the authority to declare a rules emergency?

The Judicial Conference has the sole authority to declare a Civil Rules or a Criminal
Rules Emergency. The Appellate Rule grants such authority to “the court” as well, and
provides that the Chief Judge of the circuit can exercise that authority unless the court
orders otherwise. The Bankruptcy Rules grant the authority to the Judicial Conference and
also to the Chief Judge of a Circuit and to the Chief Judge of a Bankruptcy Court.®

The basic disagreement here is over whether the Judicial Conference will be
sufficiently responsive to rules emergencies that might be localized. The Civil and Criminal
Rules Committees concluded that the Judicial Conference, working through its Executive
Committee and with input from relevant judicial officers both within and outside its ranks,
would be sufficiently well-informed, flexible, and efficient to timely declare a rules
emergency, even if the need is localized.

The Criminal Rules Committee also stressed two other factors in its decision to
locate the declaration authority solely in the Judicial Conference. First, allowing only the
Judicial Conference to declare emergencies would promote consistency in determining
what situations would be sufficient to warrant emergency declarations. Second, the
Committee thought the Judicial Conference would be more reluctant to declare a Criminal
Rules emergency than local courts, which might, for example, wish to waive rules requiring
in-person proceedings in order to process their cases more expeditiously.

3. The open-ended Appellate Rule

The Appellate Rule sets almost no limit on the range of Appellate Rules that are
subject to suspension in a rules emergency.’ Nor does it state what the substitute rule (if
any) will be when a rule is suspended. It does not specify what provisions need to be
included in an emergency rules declaration. It imposes no set time limits on a rules
emergency declaration. These and other limitations are found in the other three emergency
rules. As discussed above, the open-ended nature of the Appellate Rule has been justified
on the ground that the Appellate Rules proposal originates from a different starting point

8 Including multiple designators in Bankruptcy means that there is a disuniformity, because the declaration
authority must be laid out in subdivision (b) rather than (a). The language in (a) does not work when a number
of different actors are in play.

7 1t excludes from the suspension authority certain deadlines described in Appellate Rule 26(b) — namely,

provisions that are also reflected in a statute and that limit the time for taking an appeal, seeking permission
to appeal, or seeking review or enforcement of an agency order.
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than the other rules. The Appellate Rules already allow the court to suspend almost any
rule in a particular case --- with no provision on what the substitute rule would be, and no
designation of any procedural requirements. Because the Appellate Rules proceed from the
premise that everything is subject to change in a case, the argument is that it is not much
different to authorize a change across a class of cases, at least in a rules emergency. But
there is no question that the approach for the Appellate Rules is in some tension with that
for the other rules.

4. Reference to “locations” in the Bankruptcy Rule

The Bankruptcy Emergency Rule provides that an emergency may be declared for
one or more designated “locations” in a district --- and that reference to locations is carried
through the rule. The Civil and Criminal Rules refer only to “courts” and not “locations.”
The Bankruptcy Rules Committee was addressing the possibility that a Bankruptcy Court
in one location in a district might be incapacitated, whereas another location might be
operating. So the idea would be that a rules emergency could be declared in one location
but not another within the district. The Criminal Rules Committee’s response was that if
one location was disrupted, the solution would not be to use emergency rules, but rather to
switch everything over to the other location. This difference in position on “location” can
be explained, once again, by the difference in what is at stake in the Criminal Rules.

5. Limitations on rules subject to alteration in a rules emergency.

The Bankruptcy, Civil and Criminal Rules all require the declaration of a rules
emergency to specify any limitations on alteration of the rules that are listed (in later
subdivisions) as subject to being changed in a rules emergency. On this provision, the
approach of the Civil Rule differs from the other two. The Civil Rule requires the Judicial
Conference to declare which of the specified Civil Rules will actually be altered due to the
emergency. Without such an affirmative specification, nothing happens. The Bankruptcy
and Criminal Rules proceed from the proposition that when a Rules Emergency is declared,
all the rules designated are altered as stated in the emergency rule --- unless the Conference
makes an exception for specific rules. Basically the difference is in where you start --- does
the glass start empty or full?

In reality, this difference is not as dramatic as it might appear, given the very few
Civil Rules that are in fact subject to alteration in an emergency. Moreover, three of the
four emergency civil rules begin with the full text of the corresponding provisions in Rule
4, and add alternative means of making service that are modest. It seems unlikely that an
emergency declaration would authorize only one or two of these provisions. The fourth
emergency civil rule, on the other hand, relaxes the absolute prohibition in Rule 6(b)(2)
against extending the time for post-judgment motions. The emergency circumstances that
might justify invoking this emergency rule could be quite different. Asking the Judicial
Conference to evaluate a claimed emergency to distinguish these potential problems seems
appropriate. Finally, the Criminal Rules do provide extra care for some provisions subject
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to change in an emergency, because some rules can go into effect only upon a
supplementary finding by the Chief District Judge.

That said, there is a difference in the approach that warrants the Standing
Committee’s consideration. If the rules were promulgated in their current form, the Judicial
Conference would be tasked with declaring the Civil Rules that are changed while
declaring the Bankruptcy and Criminal Rules that are not changed. This may be
unnecessarily complex.

6. Termination of Emergency Rules Order: Mandatory or Discretionary?

Each set of Rules, including Appellate, provides for termination of an emergency
order when the rules emergency conditions no longer exist. But there is dispute about
whether the declaring body must or may enter the order. The Appellate, Bankruptcy and
Criminal Rules provide that a declaring body “must” enter a termination order.® The Civil
Rule provides for discretion.

On the merits, there is something to be said for providing for discretion in entering
a termination order. Using the term “must” appears to impose a legal obligation on the
Judicial Conference (or other actors) to act. That obligation might well arise in difficult
circumstances, especially when it comes to determining whether conditions actually justify
a termination. One could imagine instances where the Judicial Conference in good faith
believes that emergency circumstances remain, but others do not. Does someone have a
cause of action in these circumstances? Giving the Conference discretion here seems wise.

More importantly, the obligation to terminate is likely to arise in a situation in
which there is not much time until the declaration itself runs out. (Recall that at least in
Bankruptcy, Civil, and Criminal, the declaration is limited to 90 days). Any condition
serious enough to be a rules emergency is going to last for an extended period of time. The
question of termination, then, is very likely to arise near the built-in termination date. It
seems problematic to require the Judicial Conference (or other actor) to terminate a
declaration on, say, day 85, as opposed to simply letting the clock run out.

Finally, a rule imposing a termination date may sit uneasily with an accompanying
rule that provides that the Judicial Conference “may” modify an emergency declaration
with a subsequent order. The line between a termination and a modification is not bright,
especially when the question is whether an emergency continues in one court and not

8 These rules do so in different ways. The Criminal version provides that the Judicial Conference “must
terminate a declaration ... before its stated termination date when it determines that a rules emergency
affecting [the relevant] courts no longer exists.” The Bankruptcy version says that a Chief Judge who made
a declaration “must” terminate it upon finding the emergency to be over, and that the Judicial Conference
“may” do so as well. The Appellate version focuses not on the declaration but on the suspension, stating that
“[t]he court must end the suspension when the rules emergency no longer exists” and that the Judicial
Conference “may” do so as well.
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another, or when the modification leaves only one or two rules suspended. Thus, it may be
best to use "may" for both termination and modification.

Roles Under the Proposed Frameworks

During the Appellate Rules Committee meeting, a member asked whether there
might be limits on the appropriate role that can be given (by an emergency rule) to an actor
other than the judge (or panel of judges) that is deciding a particular case. As to the
Appellate draft itself, that question puts the focus on the role of the Judicial Conference.
In case that question may give rise to curiosity, more broadly, about the role of the various
decisionmakers contemplated under the four drafts, we sketch here some thoughts on those
roles.’

Preliminarily, we note that the Appellate draft also seats suspension authority in the
court of appeals and in the Chief Judge of the circuit, but makes the Chief Judge’s authority
defeasible by the court of appeals. So the Appellate draft can be seen as according ultimate
authority to the Judicial Conference and the relevant court of appeals. Decisions taken by
the latter might be seen as akin to standing orders — which have been regarded as an
appropriate way of dealing with emergency situations — or perhaps as akin to local rules
promulgated by a court of appeals without prior notice and comment (see 28 U.S.C. §
2071(e)). But while suspension orders entered by a court of appeals pursuant to proposed
Appellate Rule 2(b) could be viewed as not contravening the Appellate Rules (because
such orders would be authorized by the Appellate Rules), some might wonder whether
affording such a free-ranging authority to suspend almost any provisions of the Appellate
Rules accords with the limitations of the Enabling Act process. A further concern is that
when an Appellate rule is suspended, there is no provision in the emergency rule for a
substitute (as is the case with the other rules). If an emergency declaration sets forth
substitute rules, it looks a lot like rulemaking. These questions dovetail with Point 3 in our
discussion, above, on “Points of Divergence.”

Turning to the role of the Judicial Conference: The proposals envision the Judicial
Conference declaring rules emergencies; suspending particular Appellate Rules; reviewing
Appellate or Bankruptcy rules emergency declarations made by other judicial actors;
reviewing Appellate Rules suspensions by a court of appeals; specifying which Civil
emergency rules would apply; specifying any limits on the predetermined list of
suspensions in the Bankruptcy and Criminal Rules; and modifying or terminating
emergency declarations. For purposes of this analysis, we leave aside modification and
termination of emergency declarations, as those are logical corollaries of the authority to
declare a rules emergency. For simplicity, we also leave aside the authority to review the
Appellate or Bankruptcy rules emergency declarations made by other judicial actors under
the Appellate or Bankruptcy rule; that Judicial Conference role is contingent on features of

 We are very grateful to Rules Law Clerk Kevin Crenny for his invaluable help in researching these
questions.
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the Appellate and Bankruptcy rules that we flag (in point 2 under “Points of Divergence”)
as ripe for substantive consideration by the Standing Committee. For similar reasons, we
leave aside the Judicial Conference’s proposed authority to suspend almost any provision
of the Appellate Rules in an Appellate Rules emergency, as we are likewise awaiting the
Standing Committee’s policy views on that distinctive feature of the Appellate draft (see
point 3 under “Points of Divergence’).

We thus focus on the Judicial Conference’s role in declaring a rules emergency,
specifying which Civil emergency rules will apply, and specifying any limits on which
Bankruptcy and Criminal emergency rules will apply. Though nothing in the Judicial
Conference’s enabling statute!? is directly on point, it seems to us that a rule promulgated
under the Rules Enabling Act can properly place the Judicial Conference in the role of
declaring a rules emergency. As an analogy, take the portion of the time-counting rules
that relies on holidays declared by states.!* No one has ever claimed (to our knowledge)
that this constitutes an illegitimate delegation of rulemaking authority to state
governments.*? In such circumstances, a declaration that triggers a rule that is already
provided for is not itself rulemaking.

The draft rules do contemplate a further exercise in judgment on the part of the
Judicial Conference — namely, selecting (from the rules’ menus) which of the potential
emergency provisions will or will not apply. It is hard, though, to see how a challenge to
that aspect of the Judicial Conference’s role would take shape; in that role, the Judicial
Conference can be seen as potentially limiting, but not expanding, the reach of the
emergency provisions.3

The Bankruptcy draft’s choice to accord the emergency-declaring function to the
Chief Circuit Judge and the Chief Bankruptcy Judge seems justifiable on the same theory
as that, noted above, concerning the Judicial Conference’s emergency-declaring role.*

10See 28 U.S.C. § 331.

11 See, e.g., Appellate Rule 26(a)(6)(C) (“for periods that are measured after an event, any other day declared
a holiday by the state where either of the following is located: the district court that rendered the challenged
judgment or order, or the circuit clerk’s principal office”). Analogously, a number of Federal Rules
incorporate state law on matters such as serving process, see Civil Rule 4(e)(1), and executing on a money
judgment, see Civil Rule 69(a)(1).

12 And, in fact, a number of existing Rules accord effect to actions taken by the Judicial Conference. Four
sets of rules prescribe that “local rule[s] . . . must conform to any uniform numbering system prescribed by
the Judicial Conference.” Other rules refer to forms or fees set by the Judicial Conference, or to the
maintenance of dockets consistent with the “manner prescribed by the Director of the Administrative Office
of the United States Courts” as approved by the Judicial Conference.

13 This is most obvious in the case of the Criminal and Bankruptcy drafts, which set a presumptive menu of
emergency provisions and permit the Judicial Conference to subtract from it.

14 A similar theory justifies the role of the Chief District Judge with respect to certain procedures under the
emergency Criminal rule. Under the Criminal draft, certain uses of videoconferencing depend on findings
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Likewise, these Chief Judges’ authority to state any subtractions from the menu of
emergency Bankruptcy rules seems justifiable on the same theory that we sketched, above,
as to the Judicial Conference.

The Bankruptcy draft gives an additional role to the Chief Bankruptcy Judge —
namely, to select the time periods that are to be extended. To the extent that readers are
curious whether this additional role is an appropriate one for the Chief Bankruptcy Judge,
reassurance may be found in 28 U.S.C. § 154(b), which provides that “[t]he chief judge of
the bankruptcy court shall ensure that the rules of the bankruptcy court and of the district
court are observed and that the business of the bankruptcy court is handled effectively and
expeditiously.” Selecting which time periods to extend (or not) does seem to relate to the
statutory mandate to ensure that the business of the bankruptcy court is handled
expeditiously.

Drafting for the Possibility that the Judicial Conference May Be Unable
to Declare a Rules Emergency

During the discussion of the emergency rule at the Fall Criminal Rules Committee
meeting, a suggestion was made that the rule should address the possibility that the Judicial
Conference might be so affected by the emergency that it would be unable to declare a
rules emergency. For example, it is possible that communications could be so disrupted
that it would not be possible to have normal communications among members of the
Judicial Conference. Or those members might be incapacitated. The question is whether
the emergency rules should provide for the possibility of the Judicial Conference being
unable to act. For example, the Criminal Rule might add a provision that “if the emergency
renders the Judicial Conference unable to act, the Chief Judge of a District Court is
authorized to declare a rules emergency. Once the Judicial Conference is able to act, it may
ratify, modify, or terminate any declaration by a Chief Judge.”*®

Because this issue arose only at the meeting, and only after all the other Committees
had met, no provision has been approved by any of the Advisory Committees. If the
Standing Committee has a view about the necessity of such provision, it would be most
helpful to the Advisory Committees going forward.

by the Chief District Judge. The Chief District Judge’s role in making those findings seems analogous to
the Judicial Conference’s role in making the emergency declaration.

15 The possible need to delegate the authority downstream is an issue in the Civil and Criminal Rules, where
the Judicial Conference is the only body with the authority to declare a rules emergency. Both Appellate and
Bankruptcy rest such authority in others as well. Both those sets of rules empower the chief judge of a circuit
to declare a rules emergency (the Appellate draft’s authorization to the chief judge is defeasible by the court
of appeals). There is already a statute that provides for downstream delegations if a chief judge of a circuit
is unable to act. See 28 U.S.C. § 45(d) ((“If a chief judge is temporarily unable to perform his duties as such,
they shall be performed by the circuit judge in active service, present in the circuit and able and qualified to
act, who is next in precedence.”). See also 28 U.S.C. § 136(e) (delegation if chief district judge is unable to
perform duties).
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There may be reason to question the need for a provision that delegates authority if
the Judicial Conference is unable to act. First, it must be remembered that the Judicial
Conference itself has authorized its Executive Committee to act on the Conference’s behalf
if there are emergency circumstances.’® So the question is not whether the Judicial
Conference as a whole is unable to act, but whether the Executive Committee is unable to
act. It seems highly unlikely that the Executive Committee would be disabled for an
extended period of time from making an emergency declaration. It is of course possible
that a catastrophe could be so grave as to incapacitate virtually everyone for a lengthy
period of time. But if that came to pass, presumably we would have much more to worry
about than a rules emergency. Moreover, drafting a provision that hinged on the incapacity
of the Executive Committee would be challenging (e.g.: Who would decide whether the
Executive Committee was unable to act? What would happen if decisionmakers around
the country reached differing views on that question?). For these reasons, there is
something to be said for not addressing the drastic and (we hope) unlikely event of the
Executive Committee of the Judicial Conference becoming unable to declare a rules
emergency.

16 See Report of the Proceedings of the Judicial Conference of the United States, September 21, 1987, at 57
(reflecting approval by the Judicial Conference of the principle that “[t]he Executive Committee will be the
senior executive arm of the Conference (subject at all times, however, to the authority of the Chief Justice
and the Conference itself), and is authorized and directed to act on behalf of the Conference as to any
matter requiring emergency action”).
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Rule 2. Suspension of Rules

(@) InaParticular Case. On its
own or a party’s motion, a court of
appeals may—to expedite its decision
or for other good cause—suspend any
provision of these rules in a particular
case and order proceedings as it
directs, except as otherwise provided
in Rule 26(b).

Rule 9038. Bankruptcy Rules
Emergency*

(&) CONDITIONS FOR AN
EMERGENCY. A Bankruptcy Rules
emergency may be declared when
extraordinary circumstances relating
to public health or safety, or affecting
physical or electronic access to a
court, substantially impair the court’s
ability to perform its functions in
compliance with these rules.

Rule 87. Procedure in Emergency.

(@ CIVIL RULES EMERGENCY.
The Judicial Conference of the United
States may declare a Civil Rules
emergency when it determines that
extraordinary circumstances relating
to public health or safety, or affecting
physical or electronic access to a
court, substantially impair the court’s
ability to perform its functions in
compliance with these rules.

Rule 62. Criminal Rules
Emergency

(a) Conditions for an Emergency.
The Judicial Conference of the
United States may declare a Criminal
Rules emergency only when it
determines that:

(1) extraordinary
circumstances relating to public
health or safety, or affecting physical
or electronic access to a court,
substantially impair the court’s
ability to perform its functions in
compliance with these rules; and

(2) no feasible alternative
measures would eliminate the
impairment within a reasonable time.

(b) Inan Appellate Rules
Emergency.

(1) Conditions for an
Emergency. The court may declare
an Appellate Rules emergency when
it determines that extraordinary
circumstances relating to public
health or safety, or affecting physical
or electronic access to the court,
substantially impair the court’s ability
to perform its functions in
compliance with these Rules. Unless
the court orders otherwise, the chief

(b) DECLARING AN
EMERGENCY.

(1) By Whom. An emergency
may be declared by:

(A) the Judicial
Conference of the United States, for
all federal courts or for one or more
courts;

(B) the chief circuit judge,
for one or more courts within the
circuit; or

(b) DECLARING AN
EMERGENCY.

(1) Content. Each declaration
of an emergency:

(A) must designate the
court or courts affected;

(B) may authorize only
one or more of the emergency rules in
Rule 87(c) to take the place of the
same rule [for the period set by Rule
87(b)(3), (4), and (9)];

(b) Declaring an Emergency.

(1) Content. The declaration
must identify:

(A) the court or courts
affected;

(B) any restrictions on
the authority granted in (c) and (d) to
modify the rules; and

! Changes suggested by the style consultants have been incorporated into the draft but have not yet been approved by the Advisory Committee.
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circuit Judge may act on its behalf
under this Rule.

(2) _Content of a Declaration;
Early Termination. When a Rules
emergency is declared, the court may
suspend in that circuit any provision
of these rules, other than time limits
imposed by statute and described in
Rule 26(b)(1)-(2). The court must end

the suspension when the rules
emergency no longer exists.

(3) _Action by the Judicial
Conference. The Judicial Conference
of the United States may exercise
these same powers in one or more
circuits, and may review and revise
any determination by a court under
this rule.

(C) the chief bankruptcy
judge, for one or more locations in the
district.

(2) Content. The declaration
must identify:

(A) the courts or locations
affected;

(B) any restrictions on the
authority granted in (c) to modify the
rules; and

(C) a date, no later than 90
days from the date of the declaration,
when it will terminate.

(3) Additional Declarations.
The Judicial Conference, the chief
circuit judge, or the chief bankruptcy
judge may issue additional
declarations if emergency conditions
change or persist.

(4) Early Termination. A chief
judge who declared an emergency
must terminate a declaration before its
stated termination date in one or more
courts or locations if the judge finds
that an emergency no longer affects
those courts or locations. The Judicial
Conference may exercise the same
power to terminate, and may review
and revise any determination by a
chief judge under this rule.

(C) must be limited to a
stated period of no more than 90 days;
and

(D) may be modified or
terminated before the end of the stated
period.

(2) Additional Declarations.
Additional declarations may be made
under Rule 87(a).

(C) adate, no later than
90 days from the date of the
declaration, when it will terminate.

(2) Additional Declarations.
The Judicial Conference may issue
additional declarations under (a) and
(b)(1) if emergency conditions
change or persist.

(3) Early termination. The
Judicial Conference must terminate a
declaration for one or more courts
before its stated termination date if it
determines that a rules emergency no
longer affects those courts.
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(c) TOLLING AND EXTENDING
TIME LIMITS.

(1) Inan Entire District. When
an emergency is declared and remains
in effect for a court, the chief
bankruptcy judge may—for all cases
and proceedings in the district:

(A) order the extension or
tolling of a Bankruptcy Rule, local
rule, or order that requires or allows a
court, a clerk, a party in interest, or the
United States trustee, by a specified
deadline, to take an action, commence
a proceeding, file or send a document,
or hold or conclude a hearing, despite
any other Bankruptcy Rule, local rule,
or order; or

(B) order that when a
Bankruptcy Rule, local rule, or order
requires that action be taken
“promptly,” “forthwith,”
“immediately,” or “without delay,”
that it be taken as soon as is
practicable or by a date set by the
court in a specific case or proceeding.

(2) In a Specific Case or
Proceeding. Any bankruptcy judge in
the district may take the action
described in (1) in a specific case or
proceeding.

() EMERGENCY RULES.

(1) Emergency Rule
4(e)(2)(B): leaving a copy of each at
the individual’s dwelling or usual
place of abode with someone of
suitable age and discretion who
resides there, or, if ordered by the
court, sending a copy of each to [that
place] [the individual’s dwelling or
usual place of abode] by registered or
certified mail or other reliable means
that require a signed receipt.

(2) Emergency Rule
4(h)(1)(B): by delivering a copy of the
summons and of the complaint to an
officer, a managing or general agent,
or any other agent authorized by
appointment or by law to receive
service of process or, if ordered by the
court, by mailing them by registered
or certified mail or other reliable
means that require a signed receipt,
and — if the agent is one authorized
by statute and the statute so requires
— by also mailing a copy of each to
the defendant;

(c) Authority to Depart from
These Rules After a Declaration.

(1) Public Access to
Proceedings. If emergency
conditions preclude in-person
attendance by the public at a public
proceeding, the court must provide
reasonable alternative access to that
proceeding.

(2) Signing or Consenting
for a Defendant. If these rules
require a defendant’s signature,
written consent, or written waiver,
and emergency conditions limit a
defendant’s ability to sign, defense
counsel may sign for the defendant if
the defendant consents on the record.
Otherwise, defense counsel must file
an affidavit attesting to the
defendant’s consent. If the defendant
is pro se, the court may sign for the
defendant if the defendant consents
on the record.
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(3) When an Extensions or
Tolling Ends. A time period extended
or tolled under (1) or (2) terminates on
the later of:

(A) the last day of the time
period as extended or tolled or 30 days
after the rules-emergency declaration
terminates, whichever is earlier; or

(B) the last day of the time
period originally required, imposed, or
allowed by the relevant Bankruptcy
Rule, local rule, or order that was the
subject of the extension or tolling.

(4) Further Extensions or
Shortenings. A presiding judge may
lengthen or shorten the duration of an

extension or tolling in a specific case | ——(5)—Ewmergency-Rule-43(a)-At | extended as reasonably necessary.

or proceeding. The judge may do so triak-the-witnesses’ testimony-must-be

only on its own motion or on motion | taken-in-epen-courtorbyremete

of a party in interest or the United means-that permit reasonablepublic

States trustee, and for good cause, access-unless-a-federal-statute—the

after notice and a hearing. bropm moipe o bodones thoce noe
Sothesses adopiac tes b Conrarnn

(5) Exception. A time period Court-provide-othenaise:

imposed by statute may not be

extended or tolled. e emeenne o e
=popsrnlenthomorismnsthe
sopduetod - en0R-eaL a0 e
by-remote-meansthatpermit
coosonobiosablenccons ond oo og
e e R
done-orconducted-by-ajudge-in

(3) Emergency Rule 4(j)(2)(a):
delivering a copy of the summons and
of the complaint to its chief executive
officer or, if ordered by the court,
sending them to the chief executive
officer by registered or certified mail
or other reliable means that require a
signed receipt;

(4) Emergency Rule 6(b)(2): A
court may apply Rule 6(b)(1) to
extend for a period of not more than
30 days the time to act under Rules
50(b) and (d), 52(b), 59(b), (d), and
(e), and 60(b). The order extending
time has the same effect under
Appellate Rule 4(a)(4)(A) as a timely
motion under those rules.

(3) Bench Trial. Ifa
defendant waives a jury trial in
writing, the court may conduct a
bench trial without government
consent if, after providing an
opportunity for the parties to be
heard, the court finds that a bench
trial is necessary to avoid violating
the defendant’s constitutional rights.

(4) Alternate Jurors. The
court may impanel more than 6
alternate jurors.

(5) Correcting or Reducing
a Sentence. Despite Rule 45(b)(2), if
emergency conditions provide good
cause for extending the time to take
action under Rule 35, it may be
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(d) EFFECT OF TERMINATION.
A proceeding not authorized by a rule
but authorized and commenced under
an emergency rule may be completed
under the emergency rule when
compliance with the rule would be
infeasible or work an injustice.

(d) Authority to Use
Videoconferencing and
Teleconferencing After a
Declaration.

(1) Videoconferencing for
Proceedings Under Rules 5, 10, 40,
and 43(b)(2). This rule does not
modify the court’s authority to use
videoconferencing for a proceeding
under Rules 5, 10, 40, or 43(b)(2).
But if emergency conditions
substantially impair the defendant’s
opportunity to consult with counsel,
the court must ensure that the
defendant will have an adequate
opportunity to do so confidentially
before and during those proceedings.

(2) Videoconferencing for
Certain Proceedings at Which the
Defendant Has a Right to Be
Present. Except for felony trials and
as otherwise provided under (d)(1)
and (3), for a proceeding at which a
defendant has a right to be present,
the court may use videoconferencing
if:
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(A) the chief judge of
the district finds that emergency
conditions in the district substantially
impair a court’s ability to hold an in-
person proceeding within a
reasonable time;

(B) the court finds that
the defendant will have an adequate
opportunity to consult confidentially
with counsel before and during the
proceeding; and

(C) the defendant
consents after consulting with
counsel.

(3) Videoconferencing for
Felony Pleas and Sentencings. For a
felony proceeding under Rule 11 or
32, the court may use
videoconferencing only if, in
addition to the requirements in
(2)(A) and (B):

(A) the chief judge of
the district finds that emergency
conditions substantially impair a
court’s ability to hold felony pleas
and sentencings in person in the
district;

(B) the defendant, after
consulting with counsel, requests in
writing that the proceeding be
conducted by videoconferencing; and
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(C) the court finds that
any further delay in that particular
case would cause serious harm to the
interests of justice.

(4) Teleconferencing. [If the
requirements for videoconferencing
have been met] under this rule [or
Rule 5, 10, 40, or 43(b)(2)], the court
may conduct the proceeding by
teleconferencing if:

(A) the court finds that:

(i) videoconferencing
cannot be provided for the
proceeding within a reasonable time;
and

(ii) the defendant will
have an adequate opportunity to
consult confidentially with counsel
before and during the proceeding;
and

(B) the defendant
consents after consulting with
counsel.

(e) Effect of a Termination.

Terminating a declaration for a court
ends its authority under (c) and (d) to
depart from these rules. But if a
particular proceeding is already
underway and complying with these
rules for the rest of the proceeding
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would be infeasible or work an
injustice, it may be completed as if
the declaration had not terminated.

Committee on Rules of Practice & Procedure | January 5, 2021

Page 114 of 519



Attachment A2
Draft Appellate Rule 2 (November 2020)

Rule 2. Suspension of Rules

(a) In a Particular Case. On its own or a party’s motion, a court of
appeals may—to expedite its decision or for other good cause—suspend
any provision of these rules in a particular case and order proceedings
as it directs, except as otherwise provided in Rule 26(b).

(b) In an Appellate Rules Emergency.

(1). Conditions for an Emergency. The court may declare an
Appellate Rules emergency when it determines that extraordinary
circumstances relating to public health or safety, or affecting physical
or electronic access to the court, substantially impair the court’s ability
to perform its functions in compliance with these Rules. Unless the
court orders otherwise, the chief circuit Judge may act on its behalf
under this Rule.

(2) Content of a Declaration; Early Termination. When a
Rules emergency is declared, the court may suspend in that circuit any
provision of these rules, other than time limits imposed by statute and
described in Rule 26(b)(1)-(2). The court must end the suspension when
the rules emergency no longer exists.

(3) Action by the Judicial Conference. The Judicial
Conference of the United States may exercise these same powers in
one or more circuits, and may review and revise any determination by
a court under this rule.
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Attachment A3
Draft Bankruptcy Rule 9038 (December 2020)

Rule 9038. Bankruptcy Rules Emergency?

(@) CONDITIONS FOR AN EMERGENCY. A Bankruptcy Rules emergency may be
declared when extraordinary circumstances relating to public health or safety, or affecting physical
or electronic access to a court, substantially impair the court’s ability to perform its functions in
compliance with these rules.

(b) DECLARING AN EMERGENCY.

(1) By Whom. An emergency may be declared by:

(A) the Judicial Conference of the United States, for all federal courts or
for one or more courts;

(B) the chief circuit judge, for one or more courts within the circuit; or

(C) the chief bankruptcy judge, for one or more locations in the district.
(2) Content. The declaration must identify:

(A) the courts or locations affected:;

(B) any restrictions on the authority granted in (c) to modify the rules; and

(C) a date, no later than 90 days from the date of the declaration, when it
will terminate.

(3) Additional Declarations. The Judicial Conference, the chief circuit judge, or
the chief bankruptcy judge may issue additional declarations if emergency conditions
change or persist.

(4) Early Termination. A chief judge who declared an emergency must terminate
a declaration before its stated termination date in one or more courts or locations if the

judge finds that an emergency no longer affects those courts or locations. The Judicial

! Changes suggested by the style consultants have been incorporated into the draft but have not yet been
approved by the Advisory Committee.
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Draft Bankruptcy Rule 9038 (December 2020)

Conference may exercise the same power to terminate, and may review and revise any
determination by a chief judge under this rule.
(c) TOLLING AND EXTENDING TIME LIMITS.

(1) Inan Entire District. When an emergency is declared and remains in effect for
a court, the chief bankruptcy judge may—for all cases and proceedings in the district:

(A) order the extension or tolling of a Bankruptcy Rule, local rule, or order
that requires or allows a court, a clerk, a party in interest, or the United States
trustee, by a specified deadline, to take an action, commence a proceeding, file or
send a document, or hold or conclude a hearing, despite any other Bankruptcy Rule,
local rule, or order; or

(B) order that when a Bankruptcy Rule, local rule, or order requires that
action be taken “promptly,” “forthwith,” “immediately,” or “without delay,” that it
be taken as soon as is practicable or by a date set by the court in a specific case or
proceeding.

(2) In a Specific Case or Proceeding. Any bankruptcy judge in the district may
take the action described in (1) in a specific case or proceeding.

(3) When an Extensions or Tolling Ends. A time period extended or tolled under
(1) or (2) terminates on the later of:

(A) the last day of the time period as extended or tolled or 30 days after the
rules-emergency declaration terminates, whichever is earlier; or

(B) the last day of the time period originally required, imposed, or allowed
by the relevant Bankruptcy Rule, local rule, or order that was the subject of the

extension or tolling.

Committee on Rules of Practice & Procedure | January 5, 2021 Page 118 of 519



46

47

48

49

50

Draft Bankruptcy Rule 9038 (December 2020)

(4) Further Extensions or Shortenings. A presiding judge may lengthen or shorten

the duration of an extension or tolling in a specific case or proceeding. The judge may do

so only on its own motion or on motion of a party in interest or the United States trustee,

and for good cause, after notice and a hearing.

(5) Exception. A time period imposed by statute may not be extended or tolled.
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Attachment A4

Draft CGvil Rule 87

Rul e 87. Procedure in Emergency

(a) GwviL RuLES EMERGENCY. The Judicial Conference of the United
States may declare a Civil Rules energency when it determ nes
t hat extraordinary circunstances relating to public health or
safety, or affecting physical or electronic access to a court,
substantially inpair the court’s ability to perform its
functions in conpliance with these rules.

(b) DECLARI NG AN EMERGENCY
(1) Content. Each declaration of an emergency:
(A) must designate the court or courts affected;
(B) may authorize only one or nore of the energency
rules in Rule 87(c) to take the place of the sane
rule [for the period set by Rule 87(b)(3), (4), and

(91
(O nust be limted to a stated period of no nore than
90 days; and

(D) may be nodified or term nated before the end of the
stated peri od.
(2) Additional Declarations. Additional declarations may
be made under Rule 87(a).

(c) EMERGENCY RULES.

(1) Emergency Rule 4(e)(2)(B): leaving a copy of each at the
individual’s dwelling or wusual place of abode wth
soneone of suitable age and di screti on who resi des there,
or, if ordered by the court, sending a copy of each to
[that place] [the individual’s dwelling or usual place of
abode] by registered or certified mail or other reliable
means that require a signed receipt.

(2) Energency Rule 4(h)(1)(B): by delivering a copy of the
surmons and of the conplaint to an officer, a managi ng or
general agent, or any other agent authorized by
appoi ntnment or by law to receive service of process or,
if ordered by the court, by mailing themby regi stered or
certified mail or other reliable nmeans that require a
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34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62

63
64
65
66

Draft CGvil Rule 87

(3)

(4)

signed receipt, and —if the agent is one authorized by
statute and the statute so requires —by also mailing a
copy of each to the defendant;

Emergency Rule 4(j)(2)(a): delivering a copy of the
sumons and of the conplaint to its chief executive
officer or, if ordered by the court, sending themto the
chi ef executive officer by registered or certified mai
or other reliable means that require a signed receipt;
Emergency Rule 6(b)(2): Acourt may apply Rule 6(b)(1) to
extend for a period of not nore than 30 days the tine to
act under Rules 50(b) and (d), 52(b), 59(b), (d), and
(e), and 60(b). The order extending tine has the sane
ef fect under Appellate Rule 4(a)(4)(A) as atinely notion
under those rules.

(d) EFFectT oF TERMNATION. A proceedi ng not authorized by a rule but

aut horized and comrenced under an energency rule my be
conpl eted under the emergency rule when conpliance with the
rule would be infeasible or work an injustice.
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10

11

12

13

14

15

FEDERAL RULES OF CRIMINAL PROCEDURE
DRAFT NEW RULE 62

Rule 62. Criminal Rules Emergency

(@) Conditions for an Emergency. The Judicial
Conference of the United States may declare a Criminal
Rules emergency only when it determines that:

(1) extraordinary circumstances relating to public
health or safety, or affecting physical or electronic access to
a court, substantially impair the court’s ability to perform its
functions in compliance with these rules; and

(2) no feasible alternative measures would eliminate
the impairment within a reasonable time.

(b) Declaring an Emergency.
(1) Content. The declaration must identify:
(A) the court or courts affected:;
(B) any restrictions on the authority granted in

(c) and (d) to modify the rules; and
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Draft Criminal Rule 62

16 (C) adate, no later than 90 days from the date of
17 the declaration, when it will terminate.
18 (2) Additional Declarations. The Judicial Conference

19  may issue additional declarations under (a) and (b)(1) if
20  emergency conditions change or persist.

21 (3) Early termination. The Judicial Conference must
22  terminate a declaration for one or more courts before its
23  stated termination date if it determines that a rules
24 emergency no longer affects those courts.

25 (c) Authority to Depart from These Rules After a
26 Declaration.

27 (1) Public Access to Proceedings. If emergency
28  conditions preclude in-person attendance by the public at a
29  public proceeding, the court must provide reasonable
30 alternative access to that proceeding.

31 (2) Signing or Consenting for a Defendant. If these

32  rulesrequire a defendant’s signature, written consent, or written
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33 waiver, and emergency conditions limit a defendant’s ability to
34  sign, defense counsel may sign for the defendant if the
35 defendant consents on the record. Otherwise, defense counsel
36  must file an affidavit attesting to the defendant’s consent. If the
37  defendant is pro se, the court may sign for the defendant if the
38  defendant consents on the record.

39 (3) Bench Trial. If a defendant waives a jury trial in
40  writing, the court may conduct a bench trial without
41 government consent if, after providing an opportunity for the
42  parties to be heard, the court finds that a bench trial is necessary
43  toavoid violating the defendant’s constitutional rights.

44 (4) Alternate Jurors. The court may impanel more than
45 6 alternate jurors.

46 (5) Correcting or Reducing a Sentence. Despite Rule
47 45(b)(2), if emergency conditions provide good cause for
48  extending the time to take action under Rule 35, it may be

49  extended as reasonably necessary.
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50 (d) Authority to Use Videoconferencing and
51 Teleconferencing After a Declaration.

52 (1) Videoconferencing for Proceedings Under Rules 5,
53 10, 40, and 43(b)(2). This rule does not modify the court’s
54  authority to use videoconferencing for a proceeding under
55 Rules 5, 10, 40, or 43(b)(2). But if emergency conditions
56  substantially impair the defendant’s opportunity to consult with
57  counsel, the court must ensure that the defendant will have an
58 adequate opportunity to do so confidentially before and during
59  those proceedings.

60 (2) Videoconferencing for Certain Proceedings at
61  Which the Defendant Has a Right to Be Present. Except for
62  felony trials and as otherwise provided under (d)(1) and (3), for
63  aproceeding at which a defendant has a right to be present, the
64  court may use videoconferencing if:

65 (A) the chief judge of the district finds that

66 emergency conditions in the district
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67 substantially impair a court’s ability to hold
68 an in-person proceeding within a reasonable
69 time;

70 (B) the court finds that the defendant will have an
71 adequate opportunity to consult confidentially
72 with  counsel before and during the
73 proceeding; and

74 (C) the defendant consents after consulting with
75 counsel.

76 (3) Videoconferencing for Felony Pleas and

77  Sentencings. For a felony proceeding under Rule 11 or 32, the
78  court may use videoconferencing only if, in addition to the

79  requirements in (2)(A) and (B):

80 (A) the chief judge of the district finds that
81 emergency conditions substantially impair a
82 court’s ability to hold felony pleas and
83 sentencings in person in the district;
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84 (B) the defendant, after consulting with counsel,
85 requests in writing that the proceeding be
86 conducted by videoconferencing; and

87 (C) the court finds that any further delay in that
88 particular case would cause serious harm to
89 the interests of justice.

90 (4) Teleconferencing. [If the requirements for

91  videoconferencing have been met] under this rule [or Rule 5,
92 10, 40, or 43(b)(2)], the court may conduct the proceeding by

93 teleconferencing if:

94 (A)  the court finds that:

95 (i) videoconferencing cannot be provided
96 for the proceeding within a reasonable
97 time; and

98 (i) the defendant will have an adequate
99 opportunity to consult confidentially
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100 with counsel before and during the
101 proceeding; and

102 (B) the defendant consents after consulting with
103 counsel.

104 (e) Effect of a Termination. Terminating a declaration for a
105  court ends its authority under (c) and (d) to depart from these
106  rules. But if a particular proceeding is already underway and
107 complying with these rules for the rest of the proceeding would
108  be infeasible or work an injustice, it may be completed as if the

109 declaration had not terminated.
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Attachment B1

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES

WASHINGTON, D.C. 20544

JOHN D. BATES RAYMOND M. KETHLEDGE
CHAIR CHAIR
ADVISORY COMMITTEE
REBECCA A. WOMELDORF ON CRIMINAL RULES
SECRETARY
MEMORANDUM

TO: Hon. John D. Bates, Chair

Committee on Rules of Practice and Procedure
FROM: Hon. Raymond M. Kethledge, Chair

Advisory Committee on Criminal Rules
RE: Draft Rule 62 (Criminal Rules Emergency)
DATE: December 14, 2020

l. Introduction

The Advisory Committee on Criminal Rules met by videoconference November 2, 2020.
This report presents the Committee’s draft emergency rule—Rule 62—focusing on features not
shared by the rules developed by the other Advisory Committees. Our other information items are
discussed in a separate report included later in the agenda book.

At its November meeting, the Committee approved the text of Rule 62, with the
understanding that it is a work in progress. As described in greater detail in the minutes, members
also made suggestions for issues to be considered further and provided comments on the draft
committee note. The draft note is included as Appendix 1 to this memorandum.

The draft reflects input from the bench and bar. The Committee’s emergency rules
subcommittee, chaired by Judge James Dever, solicited comments and suggestions from all chief
judges and held a day-long miniconference. The conference participants were judges, prosecutors,
federal defenders, and private defense attorneys, many from districts where emergencies such as
hurricanes had interfered with the courts’ functions and districts undergoing especially severe
challenges during the current pandemic.! To date, most of the Committee’s efforts have

! The participants in the miniconference were:
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necessarily focused on the rule’s text. The Committee will turn next to revising the note and also
consider whether to recommend any emergency provisions for the Rules Governing Section 2254
Cases or the Rules Governing Section 2255 Proceedings.

Several principles guided our Committee’s work. First, we recognized that the Criminal
Rules are the product of careful design and deliberation, to protect constitutional and statutory
rights and other interests. They should not be set aside lightly.> Second, the rules have been
resilient and stood the test of time, through different emergencies presenting different
circumstances. A new rule for emergencies must recognize the adaptability already present in the
rules and must address the range of circumstances that might arise during emergencies. Third, the
Committee considered the question of a new emergency rule on a clean slate, without an
assumption that provisions of the CARES Act should be incorporated into the emergency rule.
Finally, we employed the Committee’s traditional bottom-up process, developing a proposed rule
in consultation with people involved in these issues on the ground.

1. Subdivisions (a) and (b): Defining and Declaring a “Rules Emergency”

Subdivisions (a) and (b) of Rule 62 define the conditions that may constitute a Criminal
Rules emergency and how such an emergency may be declared. These subdivisions are intended
to restrict narrowly the authority to vary from the rules, which, as noted above, have been carefully
designed to protect constitutional and statutory rights, as well as other interests.

A. Who Can Declare a Criminal Rules Emergency

The Committee concluded that the Judicial Conference should have the sole authority to
declare a rules emergency.® Although some rules emergencies might be limited in geographic
effect, allowing judges at the circuit or district level to declare rules emergencies is likely to

Judge Anthony Battaglia, S.D. Cal.

Judge David Campbell, D. Ariz.

Chief Judge Lee Rosenthal, S.D. Tex.

Judge Sarah Vance, E.D. La.

Brian Moran, U.S. Attorney, W.D. Wash.

Louis Franklin U.S. Attorney, M.D. Ala.

Donna Elm, D. Ariz.

Russell M. Aoki, coordinating discovery attorney with national practice
Christina Farley Jackson, Deputy Federal Defender, ND IlI.

Hector Gonzalez, S.D.N.Y.

Douglas Mullkoff, E.D. Mich.

David Patton, Exec. Dir., Federal Defenders of New York, S.D.N.Y. and E.D.N.Y.
Carlos Williams, Exec. Dir., Southern Federal Defender Program, S.D. Ala.

2 Indeed one member dissented from the conclusion that the Committee should draft an emergency rule on
the grounds that it would, inevitably, tend to normalize exceptions to the critical safeguards provided by the Criminal
Rules.

3 The member who dissented from drafting an emergency rule also opposed placing the authority to declare
a rules emergency within the judicial branch. One other member dissented on this point, expressing concern that the
Judicial Conference might not be sufficiently attuned to the needs of criminal cases and defense practitioners, but not
stating a view on her preferred alternative.
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produce disparate responses to similar circumstances. The Emergency Rule Subcommittee
received numerous requests by individual judges for changes that would set aside, on relatively
slender grounds, procedures that safeguard constitutional protections. The Committee believes,
therefore, that some circuits or districts might be less reluctant than the Judicial Conference to
declare a rules emergency or to depart from particular provisions in the rules. In criminal
proceedings, at least, the stakes are too high to invite individual districts or circuits to adopt
significant changes during an emergency without some gatekeeping and coordination by the
Judicial Conference. The Conference is also in the best position to provide clear and decisive
guidance on these matters. Lodging this authority solely in the Judicial Conference is also
consistent with its central role in the Rules Enabling Act process.

The Committee rejected concerns that the Judicial Conference would be unable to make
necessary findings quickly in an emergency. The Conference’s members include the chief judge
and a district judge from each circuit, who provide an immediate source of local information, and
who can quickly gather more information from sources within the affected courts.

B. The Conditions for a Rules Emergency

Subdivision (a) provides that the Judicial Conference can declare a rules emergency only
after making two key findings.

First, the Judicial Conference must find that there are “extraordinary circumstances relating
to public health or safety, or affecting physical or electronic access to a court” that “substantially
impair the court’s ability to perform its functions in compliance with these rules.” This finding—
which is also included in the draft rules of the Civil and Bankruptcy Rules Committees—is meant
to limit judicial emergencies to truly extraordinary circumstances. This finding also requires a
direct impact on the federal courts: the emergency circumstances must substantially impair the
ability of one or more courts to perform their functions in compliance with the Criminal Rules.
This definition is flexible, and encompasses not only a national emergency like the COVID-19
pandemic, but also more local or regional emergencies resulting from disasters like hurricanes,
flooding, or wildfires. The definition would cover emergencies like an attack on the electronic
grid, which could disable the CM/ECF system.

Second, the Judicial Conference must find that “no feasible alternative measures would
eliminate the impairment within a reasonable time.” If courts can comply with the rules by means
of other feasible measures, then a departure from the rules is not truly necessary. For example,
during the devastation of hurricanes Katrina and Maria, courts in the affected districts continued
to function in compliance with the rules by using 28 U.S.C. § 141 to move their proceedings to
other districts. This second finding therefore is not subsumed by the first one. Moreover, the
Committee concluded that the Judicial Conference is well-suited to evaluate the availability of
alternatives like invoking § 141, or assigning judges from other districts under 28 U.S.C. § 292(b)
and (d), or delaying proceedings if the conditions giving rise to the impairment may dissipate
within a reasonable time.

The Committee’s insistence on this second finding also reflects the gravity of the interests
at issue. In contrast to rules that, say, extend deadlines for bankruptcy filings or provide alternative
means for filing civil pleadings, Rule 62 would allow some of the most solemn proceedings in
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federal court to be conducted remotely, rather than in-person. Subdivision (d) in particular would
allow a court to sentence a defendant to prison remotely—through an iPad, or in some
circumstances even by phone—rather than in the courtroom, with family and victims present, and
the judge and defendant addressing each other in-person, face-to-face. In-court proceedings also
allow the judge to see subtle indications of duress, intoxication, or some other factor affecting
whether a plea is knowing and voluntary. We should forgo these protections only as a last resort.

C. The Contents of the Declaration

Subparagraph (b)(1)(B) works in tandem with (a)(1) and (2) to allow the Judicial
Conference to limit departures from the Criminal Rules to the minimum necessary to meet the
specific conditions of a particular emergency. Even when, under (a)(2), the Judicial Conference
has found the absence of any “feasible alternative” to invoking the emergency rule, the Judicial
Conference may determine under (b)(1)(B) that affected courts need only some, rather than all, of
the authority described in Rule 62(c) and (d). There would be no reason to authorize the video and
telephone proceedings covered by subdivision (d), for example, when an attack on the electronic
grid has not caused any interference with in-person access to the courts.

Paragraph (b)(2) deals with the possibility that emergency conditions might persist longer
than 90 days or change while a declaration is in effect. If emergency conditions persist beyond 90
days or begin to affect other courts, paragraph (b)(2) allows the Judicial Conference to make
“additional declarations under (a) and (b)(1).” The reference to those subsections is vitally
important, because it makes clear the standards for any “additional declarations” are the same as
for the initial one. There is, in other words, no lesser standard for renewal of a declaration.

Paragraph (b)(3) provides for the termination of a rules emergency before the date
originally set in a declaration if the Conference finds that the rules emergency affecting a court or
courts no longer exists. Although this provision was initially drafted as permissive—the “must
terminate” was initially a “may”—the Committee was persuaded that the authority to depart from
general procedures set forth by the Criminal Rules should last no longer than the actual emergency
upon which the declaration was based. This was again the result of the Committee’s strong view
that the emergency provisions are a necessary evil, to be employed only as long as necessary.

I11.  Subdivision (c): Defining the Emergency Authority to Depart from the Rules

Subdivisions (c) and (d) define an affected court’s authority to depart from the rules. The
provisions governing the authority to use video and teleconferencing are quite lengthy, so they are
in their own subdivision, namely (d). In addition, unlike subdivisions (a) and (b)—which use the
term “court” to refer to a district affected by emergency conditions—subdivisions (c) and (d) use
that term to refer to the judge in an individual case. We think the term’s meaning in all these
provisions is clear from context, even though Criminal Rule 1(b)(2) defines “court” as “a federal
judge performing functions authorized by law.” The Committee will give additional attention to
this issue, consulting with Professor Capra as needed.

With a few exceptions, subdivisions (c) and (d) grant authority to employ emergency
procedures, but do not require individual judges to employ that authority—allowing them to
determine, for example, whether to conduct certain proceedings by video or teleconference when
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allowed to do so under Rule 62(d). The relevant circumstances for each judge may differ, even
among judges in different divisions of a single district. This discretion helps to keep deviations
from the rules to a minimum, allowing judges who are able to comply with the rules to do so.

Paragraph (c)(1) addresses the courts’ obligation to provide alternative access to their
proceedings when emergency conditions have precluded the public from attending them in person.
It provides: “If emergency conditions preclude in-person attendance by the public at a public
proceeding, the court must provide reasonable alternative access to that proceeding.” The phrase
“public proceeding” encompasses proceedings that the rules require to be conducted “in open
court,” proceedings to which a victim must be provided access, and proceedings that must be open
to the public under the First and Sixth Amendments.

A court must provide alternative access not only when emergency conditions preclude
anyone from attending a public proceeding in person, but also when conditions would allow
participants but not the public to attend, as when capacity is severely restricted to prevent
contagion. The rule does not address how alternative access must be provided, recognizing that
the means for doing so will inevitably change over time.

The Committee will continue to consider four comments about this provision, which arose
at the Committee’s fall meeting. First, some members thought that the word “preclude” was too
strong, favoring something more like impairment of access. A second comment was that, in the
view of some members, the alternative access should be contemporaneous with the proceeding
itself. A third was to include, perhaps in the note, different ways to provide alternative access. To
respond to the latter two comments, the reporters drafted the bracketed language in the draft note,
which reads:

Alternative access should be contemporaneous when feasible. For example, if
public health conditions limit courtroom capacity, contemporaneous transmission
to an overflow courthouse space could be provided. In a proceeding conducted by
videoconference, a court could provide public access to the audio transmission if
access to the video transmission is not feasible.

A fourth comment was whether to refer specifically to victims in the text or the note, since
they have a statutory right to attend proceedings and to address the court at sentencing. After the
subcommittee has had a chance to consider all these comments, it will prepare a recommendation
for the Committee.

Paragraph (c)(2) specifies that defense counsel or the judge may sign for the defendant,
when “emergency conditions limit a defendant’s ability to sign.” Members and miniconference
participants described the difficulty in obtaining the defendant’s physical signature when, for
example, COVID-19 health restrictions closed detention facilities, preventing counsel from
meeting with defendants in person, and when proceedings that would ordinarily be conducted in
open court must be conducted by video or teleconferencing. The subcommittee learned that
practices in various courts, some embodied in local rules, were permitting substitute signatures.
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Whenever the rules “require a defendant’s signature, written consent, or written waiver,”
the draft authorizes defense counsel to sign with the defendant’s consent. To create a record of the
defendant’s consent to this procedure, the amendment provides two options: (1) defense counsel
may sign for the defendant if the defendant consents on the record; or (2) defense counsel must
file an affidavit attesting to the defendant’s consent to the procedure. The defendant’s oral
agreement on the record alone will not substitute for the defendant’s signature.

The court may sign for a pro se defendant if the defendant consents on the record. But the
draft does not authorize the court to sign for a counseled defendant, even if the defendant provides
consent on the record. The rules requiring the defendant’s signature (or his written consent or
waiver) protect important rights, and a defendant might feel pressured to sign if approached
directly by the judge.

That said, this provision generated considerable discussion during the fall meeting. The
Committee will continue to consider these issues, along with some drafting issues.*

Paragraph (c)(3) creates an emergency exception to Rule 23(a)(2), which requires the
government’s consent before the court may conduct a bench trial. The Committee recognizes that
the public’s interest in a jury trial continues even in an emergency, and this provision should be
invoked only when no means to hold a jury trial is feasible. Thus, the rule provides authority to
hold a bench trial without the consent of the government only when three conditions are met.

First, as already required by Rule 23(a)(1), the defendant’s waiver of the right to a jury trial
must be in writing. Second, under paragraph (c)(3), the court must first allow the parties to be
heard on the issue. Third, and perhaps most important, the court may conduct a bench trial only if
it finds that doing so “is necessary to avoid a violation of the defendant’s constitutional rights.”

As the meeting minutes reflect, a majority of the Committee was not persuaded by various
arguments against including (c)(3) in Rule 62. One argument was that the Supreme Court might
think that (c)(3) was presuming to answer a question left open in Singer v. United States, 380 U.S.
24 (1965). There, the Court held that a defendant has no constitutional right to waive trial by jury,
rejecting the argument that “to compel a defendant in a criminal case to undergo a jury trial against
his will is contrary to his right to a fair trial or to due process.” Id. at 36.° But the Court said it was

4 One member suggested that the rule should be revised to explicitly authorize substituted signatures on
written consent and written waivers, and another suggested the need to distinguish more clearly emergency situations
from many other reasons that make it difficult to obtain a defendant’s signature.

5 The Court stated:

A defendant’s only constitutional right concerning the method of trial is to an impartial trial by jury.
We find no constitutional impediment to conditioning a waiver of this right on the consent of the
prosecuting attorney and the trial judge when, if either refuses to consent, the result is simply that
the defendant is subject to an impartial trial by jury—the very thing that the Constitution guarantees
him. The Constitution recognizes an adversary system as the proper method of determining guilt,
and the Government, as a litigant, has a legitimate interest in seeing that cases in which it believes
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not deciding “whether there might be some circumstances where a defendant’s reasons for wanting
to be tried by a judge alone are so compelling that the Government’s insistence on trial by jury
would result in the denial to a defendant of an impartial trial.” Id. at 37. The Court likewise had
no occasion to address situations where the delay in conducting jury trials (as a result of emergency
conditions, for example) would result in a violation of the defendant’s speedy trial rights.

Some members thought that (c)(3) would in reality apply to a null set of cases—where the
defendant wants a bench trial, the government refuses to consent to one, and further delay will
violate the defendant’s constitutional rights. But some members have heard that, in some districts,
prosecutors will not consent to bench trials before certain judges who the government views as
unreasonably pro-defendant. The Committee will continue to consider this issue.

Paragraph (c)(4) allows the court to empanel more than six alternate jurors, providing
flexibility that might be particularly useful for a long trial conducted under circumstances, such as
a pandemic, that might increase the chances original jurors would be unable to complete the trial.
The draft leaves to the discretion of the trial court the question whether to empanel more alternates,
and if so, how many.

During the drafting process, members suggested that the committee note should direct
courts to increase the number of peremptory strikes when the number of alternate jurors exceeds
six—proportional to the increases included in Rule 24(c)(4)(A), (B), and (C). But the Committee
did not include this directive in the draft rule or note. Rule 24(c)(4) provides only the minimum
number of peremptory challenges that courts must provide for alternate jurors; it does not prohibit
court from providing additional peremptory challenges if more than six alternates are impaneled.
And just as the number of additional alternates should be left to the court’s discretion in a particular
case, so too should the number of peremptory strikes. The draft note thus states as follows: “[1]f
more than six alternates are impaneled and emergency conditions allow, the court should consider
permitting each party one or more additional peremptory challenges, consistent with the policy in
Rule 23(c)(4).”

Paragraph (c)(5) addresses extensions of time for correcting or reducing sentences.
Rule 45(b) presently gives the court general authority to extend the time for filings other than
correcting or reducing sentences, allowing the court to extend deadlines on its own or when the
parties show “good cause” to do so. The Committee concluded there was no need to state the
obvious point that, in making a determination of good cause, courts should consider emergency
situations. This point was included in the draft committee note, which states: “The rule does not
address the extension of other time limits because Rule 45(b)(1) already provides the necessary
flexibility for courts to consider emergency circumstances. It allows the court to extend the time
for taking other actions on its own or on a party’s motion for good cause shown.”

a conviction is warranted are tried before the tribunal which the Constitution regards as most likely
to produce a fair result. This recognition of the Government’s interest as a litigant has an analogy in
Rule 24(b) of the federal rules, which permits the Government to challenge jurors peremptorily.
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Rule 45(b)(2) does bar extensions for motions to correct or reduce a sentence under
Rule 35. The Committee concluded that the courts should have limited authority to extend those
deadlines as well “if emergency conditions provide good cause for extending the time.” As the
draft note explains: “The amendment allows the court to extend the 14-day period for correcting a
clear error in the sentence under Rule 35(a) and the one-year period for government motions for
sentence reductions based on substantial assistance.” Paragraph (c)(5) permits these extensions to
be only as long as “reasonably necessary.”

The Department of Justice has proposed adding the following language in the note for this
provision: “Nothing in this provision is intended to expand the authority to correct a sentence,
which is intended to be very narrow and to extend only to those cases in which an obvious error
or mistake has occurred in the sentence.” The Committee will consider that proposal along with
other aspects of this provision.

IV.  Subdivision (d): Videoconferencing and Teleconferencing

Subdivision (d) provides authority to use virtual conferencing technology when emergency
conditions limit the physical presence of participants or observers at criminal proceedings.
Proposed subdivision (d) is designed to accommodate any emergency that limits physical presence
at criminal proceedings but leaves electronic communication intact. The Committee concluded
that, given the critical interests served by holding proceedings in-court, any authority to substitute
virtual for physical presence must extend no further than necessary.

Although the CARES Act provided the emergency authority under which courts now use
video and teleconferencing during the COVID-19 pandemic, the Committee examined all these
issues de novo. Moreover, unlike the CARES Act, which was drafted quickly in the early days of
the pandemic, the Committee’s draft rule incorporates lessons learned over the past eight months
of experience with virtual proceedings. The Committee considered input from its members, reports
on court operations from various sources, local orders, suggestions solicited from chief judges
around the country by Judge Dever, and the valuable insights of practitioners who attended the
miniconference in late July. As a result, the proposed rule differs from the CARES Act in several
respects, each carefully and deliberately considered by two working groups, twice by the entire
subcommittee, and finally by the full Committee at its November meeting. Many of those
differences are reviewed in this memo. A chart comparing the conferencing provisions of the
CARES Act with those in subdivision (d) of the draft rule is included as Appendix 2 to this
memorandum.

A. Structure and Scope of Subdivision (d)

Like the CARES Act, subdivision (d) is arranged by type of proceeding. Proceedings with
the fewest restrictions on the use of conferencing technology appear first, followed by proceedings
with more stringent prerequisites, again like the CARES Act. The draft rule separates proceedings
into three groups, each with a different set of requirements. (This differs from the CARES Act,
which provides separate requirements for only two groups of proceedings—the first consisting of
an enumerated list of pre- and post-trial proceedings, and the other limited to plea and sentencing
proceedings under Rules 11 and 32.)
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The first section of the new rule addresses proceedings that courts may conduct by
videoconference with the defendant’s consent under existing rules: initial appearances,
arraignments, and certain misdemeanor proceedings under Rules 5, 10, 40, and 43(b)(2). The
second section regulates proceedings that are defined not by an enumerated list, but instead by the
more inclusive specification that the proceeding be one at which the defendant has a right to be
present (other than proceedings addressed in the first and third sections, and trial). The third and
final section addresses pleas and sentencings, where use of conferencing is most restricted, as
under the CARES Act.

The Committee had three reasons for using the defendant’s right to be present to define the
second category of proceedings. First, the primary concern raised by conferencing technology was
its impact on the defendant’s right to be physically present. There was no need to address the use
of conferencing technology at proceedings, such as scheduling conferences, where the defendant
had no right to be present in the first place. Second, this definition should provide guidance on the
use of conferencing technology during certain proceedings that were not included in the
enumerated list in the CARES Act, such as suppression hearings. Third, any attempt to enumerate
the proceedings in which a defendant has a right to be present would have been complicated,
because the constitutional analysis of that right might depend upon the circumstances of a
particular proceeding. Thus, it made more sense to define this middle category by referencing the
right to presence itself. The draft committee note includes the following explanation:

Subdivision (d) does not regulate the use of video and teleconferencing technology
for all possible proceedings in a criminal case. It does not speak to or prohibit the
use of videoconferencing or teleconferencing for proceedings, such as scheduling
conferences, at which the defendant has no right to be present. Instead, it addresses
three groups of proceedings: (1) proceedings for which the rules already authorize
videoconferencing; (2) certain other proceedings at which a defendant has the right
to be present, excluding felony trials; and (3) felony pleas and sentencings.

The rule does not address another issue: the use of conferencing technology when a
defendant is removed from a proceeding for misconduct. See Rule 43(c)(1)(C) (providing a
defendant waives the right to be present by persisting in disruptive behavior after a warning of
removal). The draft note includes the following explanation: “The new rule does not address the
use of technology to maintain communication with a defendant who has been removed from a
proceeding for misconduct.”

Finally, rather than adding limited authority for teleconferencing to each of the first three
sections, the new rule addresses a court’s authority to use teleconferencing at the end, in paragraph

(d)(4).

B. Ensuring Confidential Communication Between Lawyer and Client

When describing their experiences during this pandemic, miniconference participants and
Committee members all focused on a persistent problem: the inability of counsel to consult with
their clients. When emergency conditions preclude in-person proceedings, counsel will have
neither the usual physical proximity to the defendant during the proceeding, nor ordinary access
to the defendant before and after the proceeding.
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To address this problem, the draft requires that, in each case where the court conducts
proceedings by videoconference or teleconference under (d), the judge must find that the defendant
will have an adequate opportunity to consult with counsel confidentially before and during the
proceeding. The draft note explains that the “requirement is based upon experience during the
COVID-19 pandemic, when conditions dramatically limited the ability of counsel to meet or even
speak with clients,” and it states that “it was essential to include this prerequisite for conferencing
... in order to safeguard the defendant’s right to counsel.”

During the pandemic, courts have attempted to address the need for client-counsel
communication during virtual proceedings in a number of ways, including allowing the defendant
to halt a proceeding to confer with counsel, providing a private phone line or other electronic
connection with counsel, using electronic “breakout rooms” during a videoconference, “muting
the incoming sound at the courtroom control panel such that only the inmate, defense counsel, and
interpreter can be heard,”® and even permitting counsel to text or message with a client who has
access to a device with that capability.” The rule also recognizes that consultation prior to a
proceeding is as essential as consultation during one. The need for confidential consultation might
also require more generous scheduling options for counsel to communicate with incarcerated
clients via phone or video.®

The rule does not address how courts should meet this requirement, recognizing the
technology will change, and what options are reasonably available to a court in a given case will
vary. The draft note explains, “The rule does not specify any particular means of providing an
adequate opportunity for private communication.”

C. General Prerequisites for Substituting Conferencing for Physical Presence

A court may not use videoconferencing under the CARES Act without an “application of
the Attorney General or the designee of the Attorney General, or . .. motion of the judge or justice.”
Pub. L. 116-136 8 15002(b)(1), (2). The Committee saw no need to condition the court’s authority
in this way. Thus, the new rule provides simply that the “court may” use videoconferencing (or
teleconferencing under paragraph (d)(4)), and lists specific requirements for doing so.

® Fourth Revised Video-Conferencing Plan, 4-5 (S.D. Miss. July 31, 2020),
https://www.mssd.uscourts.gov/sites/mssd/files/Fourth%20Revised%20Video%20Conferencing%20Plan
%20REV%207-31-2020.pdf

" Interim Safety Protocols for In-Person Court Proceedings, Order No. 29, 3 (S.D. Cal. June 10,
2020),_
https://www.casd.uscourts.gov/_assets/pdf/rules/Order%200f%20the%20Chief%20Judge%2029.pdf
(“Judges will accommodate counsels’ need to confer with their clients while court is in session and
considering social distancing requirements by, for example, permitting counsel and clients to text, rather
than verbally confer or pass notes back and forth while court is in session.”).

8 See, e.g9., S.D. Miss. Plan, supra n.6.
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D. Terminology

The draft rule abandons the term “video teleconferencing,” which is used in the existing
rules and the CARES Act, in favor of the simpler and less confusing term “videoconferencing.”
The draft likewise uses the term “teleconferencing” instead of “telephone conferencing,” which is
used in the CARES Act. The draft note includes the following explanation: “The term
‘videoconferencing’ is used throughout, rather than the term ‘video teleconferencing’ (which
appears elsewhere in the rules) to more clearly distinguish conferencing with visual images from
‘teleconferencing’ with audio only.”

E. Section-by-Section Summary
1. Videoconferencing for proceedings under Rules 5, 10, 40 and
43(b)(2)

Paragraph (d)(1) addresses proceedings for which videoconferencing is already
authorized under the rules with the defendant’s consent. The Committee chose to address these
proceedings for two reasons. First, the absence (in an earlier draft) of a clear statement at the
beginning of subdivision (d) about virtual proceedings under Rules 5, 10, 40, and 43(b)(2)
generated confusion among members about if and how the new rule applied to these proceedings.
Second, the Committee concluded that emergency conditions could differ in important ways from
the ordinary conditions under which videoconferencing is already authorized—notably, with
respect to the defendant’s ability to consult with counsel.

Paragraph (d)(1) thus clarifies that the new rule does not change the court’s existing
authority to use videoconferencing for these proceedings, with one exception. When emergency
conditions significantly impair the defendant’s opportunity to consult confidentially with counsel,
the court must ensure that the defendant will have that opportunity before and during
videoconference proceedings under Rules 5, 10, 40, and 43(b)(2).

2. Certain proceedings at which the defendant has a right to be
present

Subsection (d)(2) addresses videoconferencing authority for proceedings “at which a
defendant has a right to be present,” other than trial and the proceedings under (d)(1) and (3). The
draft note adds that this right to presence might be based on the Constitution, statute, or rule, and
lists a few examples: revocations of release under Rule 32.1, preliminary hearings under Rule 5.1,
and waivers of indictment under Rule 7(b). As noted above, whether a defendant has the right to
be present at a particular proceeding might not be obvious. The amendment leaves it to courts to
decide whether the defendant has a right to be present at certain proceedings if and when such
iSSues arise.

During a rules emergency, an affected court may use videoconferencing for these
proceedings only if the three criteria are met. First, subsection (d)(2)(A) restricts
videoconferencing authority to affected districts in which the chief judge has found that emergency
conditions “substantially impair a court’s ability to hold” proceedings in person within a
reasonable time. Unlike the CARES Act, the rule does not specify who may act if the chief judge
is unavailable, because 28 U.S.C. § 136(e) already addresses that issue. Section 136(e) provides
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that, when “a chief judge is temporarily unable to perform his duties as such, they shall be
performed by the district judge in active service, present in the district and able and qualified to
act, who is next in precedence.” The draft note explains: “[S]ubparagraph (d)(2)(A) restricts
videoconferencing authority to affected districts in which the chief judge (or alternate under 28
U.S.C. 8 136(e)) has found that emergency conditions substantially impair a court’s ability to hold
proceedings in person within a reasonable time.”

The draft note explains that mandating some finding of need for virtual proceedings
recognizes the important policy concerns that animate the existing limitations on virtual
proceedings in Rule 43, even with the defendant’s consent. The draft note adds: “[T]his district-
wide finding is not an invitation to substitute virtual conferencing for in-person proceedings
without regard to conditions in a particular division, courthouse, or case. If a proceeding can be
conducted safely in-person within a reasonable time, a court should hold it in person.”

The other two prerequisites for the use of videoconferencing at a proceeding where the
defendant has a right to be present are: (1) a finding by the court regarding an adequate opportunity
for confidential consultation discussed earlier, see (d)(2)(B); and (2) as under the CARES Act, the
defendant’s consent after consulting with counsel. The draft note explains:

If emergency conditions prevent the defendant’s presence, and videoconferencing
is employed as a substitute, counsel will not have the usual physical proximity to
the defendant during the proceeding and may not have ordinary access to the
defendant before and after the proceeding. . . . Insisting on consultation with
counsel before consent assures that the defendant will be informed of the potential
disadvantages and risks of virtual proceedings. It also provides some protection
against potential pressure to consent, from the government or the judge.

The reference to trials in (d)(2), warrants some explanation. The CARES Act does not
mention trials at all. Once the Committee decided the rule should regulate videoconferencing in
proceedings at which the defendant has a right to be present, however, it became necessary to
except trials from the scope of (d)(2).

The Committee rejected a suggestion to include a separate provision prohibiting a court
from conducting a felony trial without the physical presence of the defendant. Aside from the
added complication of accounting for removal for misconduct, the Committee was concerned that
such a subsection might suggest, by implication, that the rule endorsed the virtual presence of other
trial participants or the remote testimony of witnesses at trial. The note explains further:

The Committee declined to provide authority in the rule to conduct felony trials
without the physical presence of the defendant, even if the defendant wishes to
appear by videoconference during an emergency declaration. And the new rule does
not address the use of technology to maintain communication with a defendant who
has been removed from a proceeding for misconduct. Nor does it address if or when
trial participants other than the defendant may appear by videoconferencing.
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Paragraph (d)(3). Like the CARES Act, paragraph (d)(3) provides more restrictions on
the use of videoconferencing at pleas and sentencings than on its use at other proceedings. The

draft note explains the Committee’s rationale for the added restrictions:

The physical presence of the defendant together in the courtroom with the judge
and counsel is a critical part of any plea or sentencing proceeding. Other than trial
itself, in no other context does the communication between the judge and the
defendant consistently carry such profound consequences. The importance of the
defendant’s physical presence at plea and sentence is reflected in the existing rules.
The Committee’s intent was to carve out emergency authority to substitute virtual
presence for physical presence at plea or sentence only as a last resort, in cases
where the defendant would likely be harmed by further delay. Accordingly, the
prerequisites for using videoconferencing for a felony plea or sentence include three
circumstances in addition to those required for the use of videoconferencing under

(d)(2).

The first prerequisite is in subparagraph (d)(3)(A) of the draft rule, which requires that the
chief judge of the district (or alternate under 28 U.S.C. § 136(e) if the chief judge is not available)
make a district-wide finding that emergency conditions substantially impair a court’s ability to

hold felony pleas and sentencings in person in that district. The draft note explains:

This finding serves as assurance that videoconferencing may be necessary and that

individual judges cannot on their own authorize virtual pleas and sentencings when
in-person proceedings might be manageable with patience or adaptation. Although
the finding serves as assurance that videoconferencing might be necessary in the
district, as under (d)(2), individual courts within the district may not conduct virtual
plea and sentencing proceedings in individual cases unless they find the remaining

criteria of (d)(3) and (4) are satisfied.

Second, under subparagraph (d)(3)(B) of the draft rule, the defendant must affirmatively
request—in writing—videoconferencing for a plea or sentencing proceeding. The defendant’s
consent, even after consultation with counsel, is not enough. As the draft note states, “The
substitution of ‘request’ for ‘consent’ was deliberate, as an additional protection against undue
pressure to waive physical presence.” Like the CARES Act, videoconferencing for pleas and
sentencings requires both a district-wide finding by the chief judge (or the chief judge’s alternate)

and a case-specific finding by the judge on the case.

Finally, subparagraph (d)(3)(C) requires that before a court may conduct a plea or
sentencing by videoconference, the court on the case must find “that any further delay in that
particular case would cause serious harm to the interests of justice.” The draft note includes several

examples:

Examples may include some pleas and sentencings that would allow transfer to a
facility preferred by the defense, or result in immediate release, home confinement,
probation, or a sentence shorter than the time expected before conditions would
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allow in-person proceedings. A judge might also conclude that under certain
emergency conditions, delaying certain guilty pleas under Rule 11(c)(1)(C), even
those calling for longer sentences, may result in serious harm to the interests of
justice.

This requirement is quite similar to the finding required by the CARES Act, which requires
that “the district judge in a particular case finds for specific reasons that the plea or sentencing in
that case cannot be further delayed without serious harm to the interests of justice.” Anecdotal
accounts suggest that under this language district courts are generally limiting the use of
videoconferencing in pleas or sentences to the types of cases suggested in the draft note.

4. Teleconferencing

Paragraph (d)(4). There are four prerequisites for the use of teleconferencing under
subsection (d)(4) of the draft rule. The draft note explains the primary reason for requiring these
added findings for teleconferencing: “Because videoconferencing allows participants to see as well
as hear each other, it is a better option than an audio-only conference.” That understates matters.

The first prerequisite is that all of the conditions for the use of videoconferencing for the
proceeding in question must be met. Thus, for example, before using teleconferencing for a
sentencing under Rule 32, the court must comply with (d)(3), including finding under (d)(3)(C)
“that any further delay in that particular case would cause serious harm to the interests of justice.”
And teleconferencing for a first appearance would require compliance with (d)(1)(B) and
Rule 5(g).

Next, subparagraph (d)(4)(A) requires the judge to determine that videoconferencing
cannot be provided for the proceeding within a reasonable time. There was a suggestion at the
Committee meeting to substitute a finding that videoconferencing not be reasonably available, and
the Committee will consider that change.

Subparagraph (d)(4)(B) requires the judge to find that the defendant will have an adequate
opportunity to consult confidentially with counsel before and during the teleconferenced
proceeding. The Committee recognized that, even when confidential consultation would have been
possible with videoconferencing, additional accommodations might be necessary to assure
confidential consultation for a telephone conference. Hence the need for the judge to make that
finding. For example, when the video fails and the only telephone line available to the defendant
for speaking privately with counsel is the line used for teleconferencing, the court must take
additional steps to provide the opportunity for confidential consultation.

Finally, after consultation with counsel, the defendant must consent to teleconferencing. A
prior written request for videoconferencing does not suffice as consent for teleconferencing.
Several members wondered why the consent for teleconferencing did not have to be in writing, as
with videoconferencing, whereas others wondered why any additional consent was necessary at
all. The note explains that the differences between video and teleconferencing—especially the
inability to see the person speaking—might lead a defendant who requested videoconferencing to
reject teleconferencing. The reporters have drafted a possible addition to the note (not yet reviewed
by the Committee), that would further explain: “Based on experience with the COVID-19
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pandemic, courts may often, if not primarily, resort to teleconferencing when videoconferencing
fails in the midst of a proceeding, at a time when securing written consent to continue by telephone,
even under (c)(2), would be problematic.”

V. Subdivision (e): Effect of a Termination

In general, under draft Rule 62, when an emergency declaration terminates, authority to
depart from the other Criminal Rules terminates as well. But subdivision (e) provides a narrow
exception for certain proceedings commenced under a declaration of emergency but not yet
completed when the declaration terminates. If the court finds that it cannot complete such a
proceeding in compliance with the rules, or that compliance with the rules would work an injustice,
the court may complete the proceeding using procedures authorized by the emergency rule. For
example, if a hearing begins by videoconference and the emergency declaration ends before the
final day of the hearing, out-of-town participants might not be able to travel to court for the final
day of the hearing. Subdivision (e) recognizes the need for some flexibility during the transition
period, while also recognizing the importance of returning promptly to compliance with the rules.

At the November meeting, a member raised the question whether there could be
circumstances in which continuation of emergency procedures, after the emergency itself has
ended, might constitute a constitutional violation. The reporters noted that the rule allows the
continuation of the emergency procedures only if the court has found that an immediate resumption
of the normal procedures would be “infeasible or work an injustice.” The Committee will consider
that question further.
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Committee Note

Subdivision (a). This rule defines the conditions for a criminal rules emergency that may
be the basis for a declaration authorizing a court to depart from one or more of these rules, and
who may declare that a rules emergency exists. The Federal Rules of Criminal Procedure have
been promulgated under the Rules Enabling Act and carefully designed to protect constitutional
and statutory rights and other interests. Compliance with rules cannot be cast aside because of cost
or convenience, or without consideration of alternatives that would permit compliance with the
rules to continue. Any authority to depart from the rules must be strictly limited. Subdivision (a)
narrowly restricts the type of [emergencies/situations] that would permit such authority.

First, paragraph (a)(1) requires circumstances that are extraordinary and that relate to
public health or safety or affect physical or electronic access to a court. These requirements are
intended to prohibit the use of this emergency rule to respond to other challenges, such as those
arising from staffing or budget issues. Second, those extraordinary circumstances must
substantially impair the ability of a court to perform its functions in compliance with these rules.

Second, paragraph (a)(2) requires that even if the extraordinary circumstances defined in
(@)(1) are found to exist, there is no criminal rules emergency if feasible alternative measures
would allow the affected court to perform its functions in compliance with the rules within a
reasonable time. For example, in the districts devastated by hurricanes Katrina and Maria, the
ability of courts to function in compliance with the Rules was substantially impaired for substantial
period of time. But there would have been no criminal rules emergency under this rule because
those districts were able to remedy that impairment and function effectively in compliance with
the Rules by moving proceedings to other districts under 28 U.S.C. § 141. Another example might
be a situation in which the judges in a district were unable to carry out their duties as a result of an
emergency, but courthouses remained safe. The unavailability of judges would substantially impair
that court’s ability to function in compliance with the Rules, but temporarily assignment of judges
from other districts under 28 U.S.C. § 292(b) and (d) would eliminate that impairment.

Subdivision (a) also recognizes that emergency circumstances may affect only one or a
small number of courts — familiar examples include hurricanes, floods, explosions, or terroristic
threats — or may have widespread impact, such as a pandemic or a regional disruption of electronic
communications. The rule provides a uniform procedure that is sufficiently flexible to
accommodate different types of emergency conditions with local, regional, or nationwide impact.

Subdivision (a) also specifies that the power to declare a rules emergency rests solely with
the Judicial Conference of the United States, the governing body of the judicial branch. To find
that a rules emergency exists, the Judicial Conference will need information about the impact of
extraordinary circumstances on the ability of affected courts to comply with the rules, as well as
the existence of reasonable alternatives to continue court functions in compliance with the rules.
The judicial council of a circuit, for example, may be able to provide helpful information it has
received from judges within the circuit regarding local conditions and available resources. District
court clerks, Federal Defender offices, and the Department of Justice may provide relevant
knowledge as well.

Paragraph (b)(1). Subparagraph (b)(1)(A) requires that each declaration of a rules
emergency identify the court or courts affected by the rules emergency as defined in (a). Some
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emergencies may affect all courts, some will be local or regional. The declaration must be no
broader than the rules emergency. That is, every court identified in a declaration must be one in
which extraordinary circumstances that relate to public health or safety or that affect physical or
electronic access to the court are substantially impairing its ability to perform its functions in
compliance with these rules, and in which compliance with the rules cannot be achieved within a
reasonable time by alternative measures. A court may not exercise authority under (c) and (d)
unless the Judicial Conference includes the court in its declaration, and then only in a manner
consistent with that declaration, including any limits imposed under (b)(1)(B).

Under (b)(1)(B), the Judicial Conference’s declaration of a rules emergency may restrict
the range of rule departures to only some of those authorized by subdivisions (c) and (d). For
example, if the emergency arises from a disruption in electronic communications, there may be no
reason to authorize video teleconferencing for proceedings in which the rules require in-person
appearance. But (b)(1)(B) does not allow a declaration to expand departures from the rules beyond
those authorized by subdivisions (c) and (d).

Under (b)(1)(C), each declaration must state when it will terminate, which may not exceed
90 days from the date of the declaration. This sunset clause is included to ensure that these
extraordinary deviations from the rules last no longer than [absolutely] necessary.

Subparagraph (b)(2) recognizes that the conditions that justified the declaration of a
criminal rules emergency may continue beyond the term of the declaration. The conditions may
also change, shifting in nature or affecting more districts. An example might be a flood that leads
to a contagious disease outbreak. Rather than provide for extensions, renewals, or modifications
of an initial declaration, subparagraph (b)(2) gives the Judicial Conference the authority to respond
to such changes by issuing additional declarations. Each additional declaration must meet the
requirements of subdivision (a), and must include the contents required by (b)(1). As with an initial
declaration, the Committee expects that in the event of a potential criminal rules emergency the
Judicial Conference will be in close communication with the affected courts.

Subparagraph (b)(3). If emergency conditions end before the termination date of the
declaration for some or all courts included in that declaration, (b)(3) provides that the Judicial
Conference must terminate the declaration for the courts no longer affected. This provision ensures
that any authority to depart from the rules lasts no longer than necessary.

Subdivisions (c) and (d) describe the authority to depart from the rules after a declaration.

Paragraph (c)(1) addresses the courts’ obligation to provide alternative access when
emergency conditions have precluded in-person attendance by the public at public proceedings.
The phrase “public proceeding” was intended to capture proceedings that the Rules require to be
conducted “in open court,” proceedings to which a victim must be provided access, and
proceedings that must be open to the public under the First and Sixth Amendments. The rule
creates a duty to provide the public with “reasonable alternative access,” notwithstanding
Rule 53’s ban on the “broadcasting of judicial proceedings.”

The duty arises only when the preclusion of in-person access by the public [or victim] is
caused by emergency conditions. The rule does not apply when reasons other than emergency
conditions restrict access. The duty arises not only when emergency conditions preclude anyone
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from attending a public proceeding in person, but also when conditions would allow participants
but not the public to attend, as when capacity must be restricted to prevent contagion.

[Alternative access should be contemporaneous when feasible. For example, if public
health conditions limit courtroom capacity, contemporaneous transmission to an overflow
courthouse space could be provided. In a proceeding conducted by videoconference, a court could
provide public access to the audio transmission if access to the video transmission is not feasible.]

Paragraph (c)(2) recognizes that emergency conditions may disrupt compliance with rules
that require the defendant’s signature, written consent, or written waiver. If emergency situations
limit the defendant’s ability to sign, (c)(2) provides an alternative, allowing defense counsel to
sign if the defendant consents. To ensure that there is a record of the defendant’s consent to this
procedure, the amendment provides two options: (1) defense counsel may sign for the defendant
if the defendant consents on the record, or, (2) without the defendant’s consent on the record
defense counsel must file an affidavit attesting to the defendant’s consent to the procedure. The
defendant’s oral agreement on the record alone will not substitute for the defendant’s signature.
The written document signed by counsel on behalf of the defendant provides important additional
evidence of defense consent.

The court may sign for a pro se defendant, if that defendant consents on the record. There
is no provision for the court to sign for a counseled defendant, even if the defendant provides
consent on the record. The Committee concluded that the rules requiring the defendant’s signature,
written consent or written waiver protect important rights, and permitting the judge to bypass
defense counsel and sign once the defendant agrees could result in a defendant perceiving pressure
from the judge to sign. Requiring a writing from defense counsel is an essential protection when
the defendant’s own signature is not reasonably available because of emergency conditions.

Paragraph (c)(3) creates an emergency exception to Rule 23(a)(2), which requires the
consent of the government before the court may conduct a bench trial. The amendment provides
authority to hold a bench trial without the consent of the government, if the defendant waives the
right to trial by jury in writing, and, after providing an opportunity for the parties to be heard, the
court finds that a bench trial is necessary to avoid violating the defendant’s constitutional rights.
The Committee recognizes that the public’s interest in a jury trial continues even in an emergency,
and this provision should be invoked only when no alternative venue or other mechanism to hold
a jury trial is feasible.

Paragraph (c)(4) allows the court to impanel more than six alternate jurors, creating an
emergency exception to the limit imposed by Rule 24(c)(4). This flexibility may be particularly
useful for a long trial conducted under emergency conditions, such as a pandemic, that increase
the likelihood that jurors will be unable to complete the trial. Because it is not possible to anticipate
all of the situations in which this authority might be employed, the amendment leaves to the
discretion of the district court the questions whether to impanel more alternates, and if so, how
many. The same uncertainty about emergency conditions that supports flexibility in the rule for
the provision of additional alternates also supports avoiding mandates for additional peremptory
challenges when more than six alternates are provided. Nonetheless, if more than six alternates are
impaneled and emergency conditions allow, the court should consider permitting each party one
or more additional peremptory challenges, consistent with the policy in Rule 24(c)(4).
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Paragraph (c)(5) provides an emergency exception to Rule 45(b)(2), which prohibits the
court from extending the time to take action under Rule 35 “except as stated in that rule.” When
emergency conditions provide good cause for extending the time to take action under Rule 35, the
amendment allows the court to extend the time for taking action “as reasonably necessary.” The
amendment allows the court to extend the 14-day period for correcting a clear error in the sentence
under Rule 35(a) and the one-year period for government motions for sentence reductions based
on substantial assistance. Nothing in this provision is intended to expand the authority to correct a
sentence, which is intended to be very narrow and to extend only to those cases in which an obvious
error or mistake has occurred in the sentence. The rule does not address the extension of other time
limits because Rule 45(b)(1) already provides the necessary flexibility for courts to consider
emergency circumstances. It allows the court to extend the time for taking other actions on its own
or on a party’s motion for good cause shown.

Subdivision (d) provides authority for a court to use videoconferencing or
teleconferencing under specified circumstances after the declaration of a rules emergency. The
term “videoconferencing” is used throughout, rather than the term “video teleconferencing”
(which appears elsewhere in the rules) to more clearly distinguish conferencing with visual images
from “teleconferencing” with audio only. The first three subsections describe a court’s authority
to use videoconferencing, depending upon the type of proceeding, while the last subsection
describes a court’s authority to use teleconferencing when videoconferencing is not available. The
defendant’s consent to the use of conferencing technology is required for all proceedings addressed
by subdivision (d).

Subdivision (d) does not regulate the use of video and teleconferencing technology for all
possible proceedings in a criminal case. It does not speak to or prohibit the use of
videoconferencing or teleconferencing for proceedings, such as scheduling conferences, at which
the defendant has no right to be present. Instead, it addresses three groups of proceedings: (1)
proceedings for which the rules already authorize videoconferencing; (2) certain other proceedings
at which a defendant has the right to be present, excluding felony trials; and (3) felony pleas and
sentencings. The new rule does not address the use of technology to maintain communication with
a defendant who has been removed from a proceeding for misconduct.

Paragraph (d)(1) addresses first appearances, arraignments, and certain misdemeanor
proceedings under Rules 5, 10, 40, and 43(b)(2), where the rules already provide for
videoconferencing if the defendant consents. See Rules 5(f), 10(c), 40(d), and 43(b)(2) (written
consent). This subdivision was included to eliminate any confusion about the interaction between
existing videoconferencing authority and new Rule 62(d). It clarifies that the new rule does not
change the court’s existing authority to use videoconferencing for these proceedings, except that
it requires the court to address emergency conditions that significantly impair the defendant’s
opportunity to consult with counsel. In that situation, the court must ensure that the defendant will
have an adequate opportunity for confidential consultation before and during videoconference
proceedings under Rules 5, 10, 40, and 43(b)(2). Later subsections apply this requirement to all
emergency video and teleconferencing authority granted by the rule after a declaration.

The requirement is based upon experience during the COVID-19 pandemic, when
conditions dramatically limited the ability of counsel to meet or even speak with clients. The
Committee believed it was essential to include this prerequisite for conferencing under Rules 5,
10, 40, and 43(b)(2), as well as conferencing authorized only during a declaration by paragraphs
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(d)(2), (3), and (4), in order to safeguard the defendant’s right to counsel. The rule does not specify
any particular means of providing an adequate opportunity for private communication.

Paragraph (d)(2) addresses videoconferencing authority for proceedings “at which a
defendant has a right to be present” under the Constitution, statute, or rule, excluding felony trials
and proceedings addressed in either (d)(1) or (d)(3). Such proceedings include, for example,
revocations of release under Rule 32.1, preliminary hearings under Rule 5.1, and waivers of
indictment under Rule 7(b). During a declaration, an affected court may use videoconferencing for
these proceedings, but only if the three circumstances are met.

First, subparagraph (d)(2)(A) restricts videoconferencing authority to affected districts in
which the chief judge (or alternate under 28 U.S.C. § 136(e)) has found that emergency conditions
substantially impair a court’s ability to hold proceedings in person within a reasonable time.
Recognizing that important policy concerns animate existing limitations in Rule 43 on virtual
proceedings, even with the defendant’s consent, this district-wide finding is not an invitation to
substitute virtual conferencing for in-person proceedings without regard to conditions in a
particular division, courthouse, or case. If a proceeding can be conducted safely in-person within
a reasonable time, a court should hold it in person.

Second, subparagraph (d)(2)(B) conditions videoconferencing upon the court’s finding that
the defendant will have an adequate opportunity to consult confidentially with counsel before and
during the proceeding. If emergency conditions prevent the defendant’s presence, and
videoconferencing is employed as a substitute, counsel will not have the usual physical proximity
to the defendant during the proceeding and may not have ordinary access to the defendant before
and after the proceeding.

Third, subparagraph (d)(2)(C) requires that the defendant consent to videoconferencing
after consulting with counsel. Insisting on consultation with counsel before consent assures that
the defendant will be informed of the potential disadvantages and risks of virtual proceedings. It
also provides some protection against potential pressure to consent, from the government or the
judge.

The Committee declined to provide authority in the rule to conduct felony trials without
the physical presence of the defendant, even if the defendant wishes to appear by videoconference
during an emergency declaration. And the new rule does not address the use of technology to
maintain communication with a defendant who has been removed from a proceeding for
misconduct. Nor does it address if or when trial participants other than the defendant may appear
by videoconferencing.

Paragraph (d)(3) addresses the use of videoconferencing for a third set of proceedings:
felony pleas and sentencings under Rules 11 and 32. The physical presence of the defendant
together in the courtroom with the judge and counsel is a critical part of any plea or sentencing
proceeding. Other than trial itself, in no other context does the communication between the judge
and the defendant consistently carry such profound consequences. The importance of defendant’s
physical presence at plea and sentence is reflected in the existing rules. The Committee’s intent
was to carve out emergency authority to substitute virtual presence for physical presence at plea
or sentence only as a last resort, in cases where the defendant would likely be harmed by further
delay. Accordingly, the prerequisites for using videoconferencing for a felony plea or sentence
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include three circumstances in addition to those required for the use of videoconferencing under
(d)(2).

Subparagraph (d)(3)(A) requires that the chief judge of the district (or alternate under 28
U.S.C. 8 136(e) if the chief judge is not available) make a district-wide finding that emergency
conditions substantially impair a court’s ability to hold felony pleas and sentencings in person in
that district. This finding serves as assurance that videoconferencing may be necessary and that
individual judges cannot on their own authorize virtual pleas and sentencings when in-person
proceedings might be manageable with patience or adaptation. Although the finding serves as
assurance that videoconferencing might be necessary in the district, as under (d)(2), individual
courts within the district may not conduct virtual plea and sentencing proceedings in individual
cases unless they find the remaining criteria of (d)(3) and (4) are satisfied.

Subparagraph (d)(3)(B) states that the defendant must request in writing that the
proceeding be conducted by videoconferencing, after consultation with counsel. The substitution
of “request” for “consent” was deliberate, as an additional protection against undue pressure to
waive physical presence.

Subparagraph (d)(3)(C) requires that before a court may conduct a plea or sentencing
proceeding by videoconference, it must find that the proceeding in that particular case cannot be
further delayed without serious harm to the interests of justice. Examples may include some pleas
and sentencings that would allow transfer to a facility preferred by the defense, or result in
immediate release, home confinement, probation, or a sentence shorter than the time expected
before conditions would allow in-person proceedings. A judge might also conclude that under
certain emergency conditions, delaying certain guilty pleas under Rule 11(c)(1)(C), even those
calling for longer sentences, may result in serious harm to the interests of justice.

Paragraph (d)(4) details conditions for the use of teleconferencing to conduct proceedings
for which videoconferencing is authorized. Because videoconferencing allows participants to see
as well as hear each other, it is a better option than an audio-only conference. To ensure that
teleconferencing is used only when videoconferencing is not feasible, (d)(4) sets out four
prerequisites.

The first is that all of the conditions for the use of videoconferencing for the proceeding
must be met. For example, videoconferencing for a sentencing under Rule 32 requires compliance
with (d)(2)(A) and (d)(3)(A), (B), and (C). No teleconferencing of a sentence is permitted unless
those videoconferencing requirements have been met. Likewise, for a first appearance,
teleconferencing requires compliance with (d)(1)(B) and Rule 5(f).

Second, subparagraph (d)(4)(A) requires the court to find that videoconferencing cannot
be provided for the proceeding within a reasonable time.

Third, (d)(4)(B) provides that the court must find the defendant will have an adequate
opportunity to consult confidentially with counsel before and during the teleconferenced
proceeding, as opportunities for confidential consultation may be more limited with
teleconferencing than they are with videoconferencing.

Finally, recognizing the differences between videoconferencing and teleconferencing,
subparagraph (d)(4)(C) provides that the defendant must consent to teleconferencing after
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consultation with counsel, even if the defendant previously requested or consented to
videoconferencing.

Subdivision (e). In general, when a declaration of emergency terminates, all authority to
depart from the other Federal Rules of Criminal Procedure that govern proceedings will cease.
Subdivision (e) carves out a narrow exception for certain proceedings commenced under a
declaration of emergency but not completed before the declaration terminates. If the court finds,
in an individual case, that a proceeding commenced before a declaration terminates cannot be
completed in compliance with the rules or that compliance with the rules would work an injustice,
the court may complete that proceeding using procedures authorized by the emergency rule.
Subdivision (e) recognizes the need for some accommodation and flexibility during the transition
period, but also the importance of returning promptly to the rules to protect the defendant’s rights
and other interests.
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Appendix 2 — Comparison of draft Rule 62(d) with CARES Act — December 13, 2020

Topic CARES ACT DRAFT Rule 62(d): Authority During Emergency
Declarations

Overall JCUS finding that emergency conditions due to | A court may employ the conferencing authority in

authorization the national emergency declared by the 62(d)[(2), (3), and (4)] only when the JCUS has issued a
President under the National Emergencies Act | declaration of a rules emergency for that court under 62(a)
(50 U.S.C. §1601 et seq.) with respect to and (b), and that declaration does not exclude the authority
COVID-19 will materially affect the in question.
functioning of either the federal courts
generally or a particular district court

Terminology Video teleconferencing/ telephone conferencing | Videoconferencing (VC)/ teleconferencing (TC)

Juvenile defendants,
hearings under 18
USC 3142 or 1348

Included in VC/TC authorization

Not addressed — Rule 62 includes provisions that depart
from existing rules that may be needed when emergency
conditions impair compliance with existing Rules. It does
not address other statutes.

Proceedings at Not included not included

which defendant has

no rt to be present

Communication Not addressed Adds a prerequisite for VC and TC: court must find that the

between defendant
and counsel

defendant will have an adequate opportunity to consult
confidentially with counsel before and during the
proceeding

Consent by
defendant

Consent of the defendant, after consultation
with counsel, required for all use of VC and TC
under the Act

Same, “consent” after consultation with counsel for
proceedings other than felony plea or sentence. For felony
plea or sentence, VC allowed only if defendant, after
consulting with counsel, requests in writing that the
proceeding be conducted by videoconferencing.

TC allowed only for any proceeding only when the
defendant consents to TC, even if D already gave requisite
consent to VC for that proceeding

Prerequisites for VC
in proceedings under
Rules 5, 10, 40, and
43(b)(2)

Upon application of the Attorney General or
designee, or on motion of the judge or justice,
chief judge (or, if the chief judge is unavailable,
the most senior available active judge of the
court or the chief judge or circuit justice of the
circuit that includes the district court) may
authorize VC for district.

Requires no application or motion, district-wide finding, or
other modification of existing authority to use
videoconferencing for a proceeding under Rules 5, 10, 20,
or 43(b)(2), except that “if emergency conditions
substantially impair the defendant’s opportunity to consult
with counsel, the court must ensure that the defendant will
have an adequate opportunity to consult confidentially with
counsel before and during those proceedings.”
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Appendix 2 — Comparison of draft Rule 62(d) with CARES Act — December 13, 2020

Prerequisites for VC
for proceedings
under Rules 5.1,
7(b), 32.1.

Same as above (application of AG or motion of
judge plus authorization by chief judge or
alternate)

No motion or application required. “[T]he court may” leaves
it to judge’s discretion.

In a proceeding at which a defendant has a right to be
present, the court may use videoconferencing if the chief
judge of the district (or CJ’s alternate) finds that emergency
conditions in the district substantially impair a court’s ability
to hold an in-person proceeding within a reasonable time

Other proceedings at
which a defendant
has a rt to be present

Not addressed

See above — would include any proceeding at which the
defendant had a right to be present, including proceedings
not addressed in CARES Act (e.g., suppression hearings).

Prerequisites for VC
for proceedings
under Rules 11 and
32

Upon application of the Attorney General or
designee, or on motion of the judge or justice,
if:

Chief judge (or CJ’s alternate) specifically finds
that felony pleas under Rule 11 and felony
sentencings under Rule 32 cannot be conducted
in person without seriously jeopardizing public
health and safety, and

The district judge in a particular case finds for
specific reasons that the plea or sentencing in
that case cannot be further delayed without
serious harm to the interests of justice

No motion or application required. “[T]he court may” leaves
it to judge’s discretion if:

Chief judge of the district (or CJ’s alternate) finds that
emergency conditions substantially impair a court’s ability to
hold felony pleas and sentencings in person in that district;

Defendant, after consulting with counsel, requests in writing
that the proceeding be conducted by VC;

Court finds any further delay in that particular case would
cause serious harm to the interests of justice.

Act if “video teleconferencing is not reasonably
available.”

A plea or sentencing proceeding can be
conducted by phone if case-specific findings for
video teleconferencing are made and “video
teleconferencing is not reasonably available.”

Trial Not mentioned Exempted from provisions addressing proceedings at which
the defendant has a right to be present

Teleconferencing Chief judge (or CJ’s alternate) may authorize Does not permit a chief judge (or alternate) to authorize

instead of telephone conferencing, district-wide, for the proceedings by TC district wide merely by finding VC is

videoconferencing. | ten categories of proceedings enumerated in the | “not reasonably available.” Instead, use of TC authorized for

a proceeding only if (1) all prerequisites for use of VC for
that proceeding are met, (2) court finds that VC cannot be
provided for the proceeding within a reasonable time, (3)
court finds that the defendant will have an adequate
opportunity to consult confidentially with counsel before and
during the proceeding, and (4) the defendant consents to TC
after consulting with counsel.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

JOHN D. BATES DENNIS R. DOW
CHAIR CHAIR
ADVISORY COMMITTEE
REBECCA A. WOMELDORF ON BANKRUPTCY RULES
SECRETARY
MEMORANDUM
TO: Committee on Rules of Practice and Procedure
FROM: Advisory Committee on Bankruptcy Rules
RE: Proposed Bankruptcy Rule 9038 (Bankruptcy Rules Emergency)
DATE: December 7, 2020

In response to section 15002 of the CARES Act and guidance provided by Judge
Campbell, Judge Dow appointed a subcommittee to consider the need for and content of a
possible Bankruptcy Rule to apply in the case of serious emergencies affecting the bankruptcy
courts. The Subcommittee met five times between April 2020 and the Advisory Committee’s
fall meeting. It began its work by considering examples of emergency provisions contained in
the CARES Act (pertaining to criminal cases), proposed to Congress by the Bankruptcy
Administration Committee (to allow extensions of Bankruptcy Code time periods during the
Covid-19 emergency), and ordered by bankruptcy courts during the current emergency.
Subcommittee members then surveyed the Bankruptcy Rules to identify rules that might be
impacted by an emergency situation.

The Subcommittee concluded that it should consider an emergency rule that would allow
time periods in the Bankruptcy Rules to be extended on a district-wide basis when there is a
declared emergency that adversely affects the operation of the bankruptcy courts. While
Bankruptcy Rule 9006(b)(1) provides considerable flexibility to extend time periods in the rules,
the Subcommittee thought that a new emergency rule is needed for several reasons. First, there
are certain time periods that cannot be extended according to Rule 9006(b)(2). Second, it
appears that Rule 9006(b)(1) may not permit the extension of requirements in the rules for
prompt action—requiring an act to be done “promptly,” “forthwith,” “immediately,” or “without
delay”—since those rules do not impose “a specified period” for action. Finally, there is a
question whether Rule 9006(b)(1) allows extensions on a district-wide rather than case-by-case
basis. A new rule for declared emergencies could expressly authorize district-wide extensions
and provide the conditions under which such extensions could be granted. The Subcommittee
considered several drafts of such a rule.
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The Subcommittee concluded that an emergency rule would need to address the
following topics:

how the emergency situation is defined,

who is authorized to invoke the emergency provisions;

whether the authorization is case-specific or applies district-wide;
what departures from the existing rules are permitted;

whether party consent is required;

what findings must be made; and

e how long the emergency authorization remains in effect.

The reporters conferred frequently with the other advisory committee reporters and kept
the Subcommittee informed about the other committees’ drafts in order to benefit from their
thinking and to achieve as much uniformity among the various emergency rules as possible. At
the fall meeting of the Advisory Committee, the Subcommittee presented a draft of an
emergency rule for the Advisory Committee’s consideration and feedback. The Subcommittee
noted issues presented by the provisions and discussed the extent to which the draft’s provisions
were consistent with or diverged from the drafts of the other advisory committees.

The Advisory Committee’s Deliberations

Definition of a rules emergency. In the draft presented to the Advisory Committee, the
definition in subdivision (a) was identical to the one in the Criminal Rule draft and similar in
some respects to the Civil Rule draft. In earlier drafts subdivision (a) expressed two
requirements for a rules emergency: extraordinary circumstances and a resulting impairment of
the court’s ability to function in accordance with the rules. The extraordinary circumstances had
to relate either to public health or safety or to access to the court. When the Criminal Rules
subcommittee decided to make the definition more restrictive, adding the requirement that “no
viable [later changed to “feasible”] alternative measures would eliminate such substantial
impairment within a reasonable time,” the Subcommittee added that provision to (a), for the sake
of uniformity.

At the Advisory Committee meeting, it was noted that the draft of the Civil Rule did not
include the no-viable-alternative requirement. After considerable discussion, the Advisory
Committee decided not to include the additional requirement in the Bankruptcy Rule. Members
thought that the requirement for a rules emergency was sufficiently stringent without it and that
in any event the assessment of alternatives might be part of a determination of impairment. It
was also noted that the issues involved in making emergency alterations to the Criminal Rules
were of a weightier nature than the extensions of time limits addressed by the draft Bankruptcy
Rule and that a higher standard for the Criminal Rule might be appropriate.

Declaration of an emergency. The Advisory Committee discussed the fact that the
drafts of the various emergency rules were not in agreement about who should be authorized to
declare a rules emergency, with the civil and criminal rule drafts giving this authority only to the
Judicial Conference and the appellate rule draft authorizing the Judicial Conference and the chief
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judge of a circuit. The Advisory Committee considered whether it supported expanding the
authorized group by giving the authority to declare an emergency to the chief bankruptcy judge,
as well as to the Judicial Conference and the chief circuit judge. Some members thought it was
important to provide authority at the bankruptcy court level because of the specialized nature of
the Bankruptcy Rules. Others favored this authorization because emergency action could be
taken more swiftly and with greater knowledge of local conditions at that level.

A series of votes were taken on this question. Only one member favored allowing just
the Judicial Conference to declare a rules emergency. Four members voted to authorize the
Judicial Conference and the chief circuit judge, whereas six members voted to include the chief
bankruptcy judge in addition to the other two. The Advisory Committee also voted to include as
a safeguard a provision authorizing the Judicial Conference to review and revise a declaration
made by a chief circuit or chief bankruptcy judge.

Limiting a declaration to a particular location within a district. Authorization for a
chief bankruptcy judge to declare a rules emergency extends, of course, only to the judge’s
district. But that provision raises the question whether a rules emergency must always exist
district-wide or whether an emergency might be declared for only part of a district. The
Advisory Committee believed that there could be circumstances in which a natural disaster
affected only one or more locations within a district, particularly in a district that covers an entire
state, and the conditions constituting a bankruptcy rules emergency could be found to exist only
there. For example, a hurricane or wildfire might damage a courthouse and the surrounding
community to such a degree that hearings and meetings of creditors could not proceed as
scheduled and attorneys could not make filings on time. The availability of courthouses in other
parts of the state might not address the problem of the inability to comply with Bankruptcy
Rules’ deadlines, and the Advisory Committee concluded that the emergency rule should allow
for extensions of time periods in those circumstances.

Limitations on rules subject to suspension. Like the draft of the criminal rule, the
proposed bankruptcy emergency rule provides that the declaration of an emergency may specify
“any restrictions on the authority granted in (c¢) to modify the rules.” As explained in the memo
by Professors Capra and Struve, this means that any of the rules covered by subdivision (c) are
subject to modification during a bankruptcy rules emergency unless the declaration provides
otherwise. This approach contrasts with the proposed civil emergency rule, which requires an
affirmative designation of the rules covered by a declaration.

The Advisory Committee supported the everything-unless-specified-otherwise approach
as being appropriate for the type of rule being proposed. Subdivision (c) allows modification
only of time periods, of which there are hundreds in the Bankruptcy Rules. It would be unwieldy
to require the emergency declaration to specify all of the rules allowed to be modified. Instead,
the default position is that any time period in the rules may be modified unless the declaring
authority declares one or more off limits. And even if there is no restriction in the declaration,
under subdivision (c) the chief bankruptcy judge (or any bankruptcy judge in a particular case)
may choose to authorize the extension or tolling of only certain specified time periods. The full
authority granted by the declaration does not have to be exercised.
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Termination of emergency rules declaration: mandatory or discretionary?
Subdivision (b)(4) of the bankruptcy emergency rule, unlike the other emergency rules, provides
for both mandatory and discretionary termination authority. If a chief circuit judge or chief
bankruptcy judge declared a bankruptcy rules emergency, he or she must terminate the
declaration before its stated end date if the emergency no longer affects the court or courts
covered by the declaration. Persuaded, however, by arguments about the need to give the
Judicial Conference discretion to terminate, the Advisory Committee approved the last sentence
of (b)(4), which says that the Judicial Conference “may exercise the same power to terminate”
(emphasis added).

Extensions of time periods. Subdivision (c) is the part of the rule unigque to bankruptcy.
It gives authority to the chief bankruptcy judge to permit extensions of time limits on a district-
wide basis, regardless of who made the declaration under subdivision (b). It also allows any
bankruptcy judge to extend or toll time limits in a particular case or proceeding. The Advisory
Committee thought this approach was appropriate because a local actor will be in the best
position to assess conditions and determine the rule departures that are needed.

Subdivision (¢)(3), which addresses the termination of extensions and tolling, looks to
three possible dates. An extended or tolled time period will terminate either 30 days after the
rules-emergency declaration terminates or when the original time period would have expired,
whichever is later—unless the extension or tolling itself expires sooner than 30 days after the
declaration’s termination. In that case, that date would be compared to the original termination
date (and of course will be the later of the two dates since it is an extension).

Subdivision (c)(4) allows fine tuning in individual cases of extensions of time that have
been granted.

Other types of rule provisions considered. The Subcommittee raised with the
Advisory Committee rule provisions other than time limits that it had considered but decided
should not be included in the emergency rule, and the Advisory Committee agreed. The first was
an authorization for remote hearings. Virtually all bankruptcy courts switched to remote means
of conducting any hearings that could not be postponed following the declaration of the Covid-
19 emergency. Such action could be required in any type of emergency that endangers public
health and safety or impairs access to the court. The Subcommittee concluded, however, that
Rule 5001(b) (Trials and Hearings; Orders in Chambers) is sufficiently flexible to allow remote
hearings in times of emergencies without additional authorization.

Other rules that the Subcommittee identified for consideration were those requiring
service or transmission by first class mail. It was suggested that in some types of emergencies,
the U.S. postal system might be disrupted, and thus compliance with mailing requirements in the
rules might be difficult or impossible. There could be an emergency so severe that all means of
communication and delivery are disrupted. But assuming electronic transmission is still
available, recent amendments to Bankruptcy Rule 9036 provide at least a partial solution to mail
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disruption. They allow electronic notice and service in many instances when the rules otherwise
require mailing. Similarly, Rules 5005 and 8011 allow electronic filing.

Other procedures that the Subcommittee considered and decided not to address in an
emergency rule were ones governing payment of filing fees online by unrepresented parties and
electronic signature requirements. The Subcommittee determined that the existing Bankruptcy
Rules on these topics either contain sufficient flexibility to allow adjustments during an
emergency or leave the issues to regulation by local rules or orders.

Finally, it should be noted that while the emergency Civil Rule would allow service by

first-class mail in emergency situations, Bankruptcy Rule 7004(b) already authorizes such
service as a general matter.
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This part of the report by the Civil Rules Committee recounts
the development of draft Civil Rule 87 as part of the discussion
of the differences that remain between this draft and the drafts
of other emergency rules. As noted elsewhere, the Committee 1is
uncertain whether to recommend adoption of any Civil Rule
addressing emergency circumstances, but will recommend publication
of a proposed rule if any other emergency rules are published. It
may recommend publication of an alternative approach that would
amend a Tew Civil Rules fTor all purposes, perhaps entirely
bypassing an emergency rule. The inherent flexibility of the Civil
Rules seems to have met most special needs arising from the COVID-
19 pandemic, but the publication process may provide valuable
information about problems that have not yet been recognized.

The CARES Act Subcommittee chaired by Judge Kent Jordan worked
through late spring and summer to pare down broad initial drafts
in a process that wound up with a modest emergency rules authority.
The draft 1i1s Qlimited because the 1i1nherent discretion and
flexibility of the Civil Rules, coupled with existing provisions
for relying on remote technology, have served the courts and
parties well during the COVID-19 pandemic. This apparent success
left the subcommittee uncertain whether any emergency rule is
needed. The emergency rules draft includes specific text for a
small number of emergency rules that might be adopted by a
declaration of a civil rules emergency. At least most of these
emergency rules texts could prove to be useful as amendments of
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the present general rules texts for all purposes. The Committee
recognizes this possibility. Work will continue nonetheless to
devise the best possible emergency rules draft. It is likely that
this spring the Committee will recommend publication of a general
civil rules emergency draft rule, even if it is accompanied by an
alternative proposal to adopt all of the emergency rules as
amendments of the corresponding general rules. Public comment may
show a need for other emergency rules provisions to address
obstacles in the rules that have not yet been identified. It is
possible that experience as the current pandemic continues will
show that the general rules have not been as successfully adapted
to emergency circumstances as the Committee now believes. [And
adopting a limited emergency rule could serve as a reminder that
administering the present rules in the spirit of Rule 1 is the
most important response to difficult circumstances, even those
that truly qualify as emergencies.]

The text of the current draft Rule 87 and committee note can
serve to introduce a brief description of the process that led to
this point. The process involved an intense level of coordination
and cooperation with the other advisory committees, brilliantly
encouraged and executed by Professor Capra. Description of the
process will include discussion of such differences as remain among
the different emergency rules. More importantly, discussion of the
differences 1includes recognition of the reasons why different
emergency rules provisions are appropriate in Qlight of the
tradition, structure, and needs confronted by different areas of
judicial procedure.

Rulle 87. Procedure in Emergency.

(a) CiviL RuLEs EMERGENCY. The Judicial Conference of the United
States may declare a Civil Rules emergency when it
determines that extraordinary circumstances relating to
public health or safety, or affecting physical or
electronic access to a court, substantially impair the
court’s ability to perform its functions in compliance
with these rules.

(b) DECLARING AN EMERGENCY .

(1) Content. Each declaration of an emergency:

(A) must designate the court or courts affected;

(B) may authorize only one or more of the emergency
rules in Rule 87(c) to take the place of the
same rule [for the period set by Rule 87(b)(3),
(4)., and (5)]1:

(C) must be limited to a stated period of no more
than 90 days; and
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©

(D) may be modified or terminated before the end
of the stated period.

(2) Additional Declarations. Additional declarations
may be made under Rule 87(a).

EMERGENCY RULES.

(1) Emergency Rule 4(e)(2)(B): leaving a copy of each
at the individual’s dwelling or usual place of
abode with someone of suitable age and discretion
who resides there, or, if ordered by the court,
sending a copy of each to [that place] [the
individual’s dwelling or usual place of abode] by
registered or certified mail or other reliable
means that require a signed receipt.

(2) Emergency Rule 4(h)(1)(B): by delivering a copy of
the summons and of the complaint to an officer, a
managing or general agent, or any other agent
authorized by appointment or by law to receive
service of process or, 1f ordered by the court, by
mailing them by registered or certified mail or
other reliable means that require a signed receipt,
and—iT the agent is one authorized by statute and
the statute so requires—by also mailing a copy of
each to the defendant;

(3) Emergency Rule 4(3)(2)(a): delivering a copy of the
summons and of the complaint to its chief executive
officer or, if ordered by the court, sending them
to the chief executive officer by registered or
certified mail or other reliable means that require
a signed receipt;

(4) Emergency Rule 6(M)(2): A court may apply
Rule 6(b)(1) to extend for a period of not more
than 30 days the time to act under Rules 50(b) and
(d), 52(b), 59(b), (d), and (e), and 60(b). The
order extending time has the same effect under
Appellate Rule 4(a)(4)(A) as a timely motion under
those rules.

5)—Emergeney—Rule—43(a)——At—trials—the withesses™>
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(d) EFFECT OF TERMINATION. A proceeding not authorized by a rule
but authorized and commenced under an emergency rule may
be completed under the emergency rule when compliance
with the rule would be infeasible or work an injustice.l

ComMmITTEE NOTE

Subdivision (a@). This rule addresses the prospect that
extraordinary circumstances may so substantially interfere with
the ability of the court and parties to act in compliance with a
few of these rules as to substantially impair the court’s ability
to effectively perform 1its functions under these rules. The
responses of the courts and parties to the COVID-19 pandemic
provided the i1mmediate occasion for adopting a formal rule
authorizing departure from the ordinary constraints of a rule text
that substantially impairs a court’s ability to perform its
functions. At the same time, these responses showed that almost
all challenges can be effectively addressed through the general
rules provisions. The emergency rules authorized by this rule allow
departures only from a narrow range of rules that, In rare and
extraordinary circumstances, may raise unsurpassable obstacles to
effective performance of judicial functions.

The range of the extraordinary circumstances that might give
rise to a rules emergency is wide, In both time and space. An
emergency may be local—familiar examples include hurricanes,
flooding, explosions, or civil unrest. The circumstance may be
more widely regional, or national. The emergency may be tangible
or intangible, including such events as a pandemic or disruption
of electronic communications. The concept 1is pragmatic and
functional. The determination of what relates to public health or
safety, or what affects physical or electronic access to a court,
need not be literal. The ability of the court to perform its

1 This provision seems unnecessary if only Emergency Rules 4, and
even 6, are authorized. If we venture into “open court” territory, it
may be useful to ensure that it iIs proper to carry on with a remote
trial after it has begun. But this is an added argument for avoiding all
of the “open court” iIssues.
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functions i1n compliance with these rules may be affected by the
ability of the parties to comply with a rule iIn a particular
emergency. A shutdown of interstate travel 1In response to an
external threat, for example, might constitute a rules emergency
even though there is no physical barrier that impedes access to
the court or the parties.

Responsibility for declaring a rules emergency is vested
exclusively in the Judicial Conference. But a court may, absent a
declaration by the Judicial Conference, utilize all measures of
discretion and all the flexibility that 1i1s embedded 1in the
character and structure of the Civil Rules.

A pragmatic and functional determination whether there is a
rules emergency should be carefully limited to problems that cannot
be resolved by construing, administering, and employing the
extensive flexibility deliberately incorporated in the structure
of the Civil Rules. The rules rely extensively on sensible
accommodations among the litigants and on wise management by judges
when the litigants are unable to resolve particular problems. The
effects of an emergency on the ability of the court and the parties
to comply with a rule should be determined in light of the flexible
responses to particular situations generally available under that
rule. And even if a rules emergency is declared, the court and
parties should exhaust the opportunities for flexible use of a
rule before turning to rely on an emergency departure. Adoption of
this Rule 87, or a declaration of a rules emergency, do not imply
any limitation of the courts’ ability to respond to emergency
circumstances by wise use of the discretion and opportunities for
effective adaptation that inhere in the Civil Rules themselves.

Subdivision (b). A declaration of a rules emergency must
designate the court or courts affected by the emergency. An
emergency may be so local that only a single court is designated.
The declaration can extend only to one or more of the emergency
rules listed in subdivision(c) and must designate the emergency
rule or rules included i1n the declaration. An emergency rule takes
the place of the Civil Rule for the period covered by the
declaration.

A declaration must be limited to a stated period of no more
than 90 days, and the Judicial Conference may terminate or modify
a declaration before the end of the stated period. A declaration
may be succeeded by a new declaration made under Rule 87(a).
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Subdivision (c¢). Subdivision (c) lists the only Emergency
Rules that may be authorized by a declaration of a rules emergency.

Emergency Rules 4(e)(2)(B), 4(h)(1)(B), and 4()(2)(a) begin
with the text of the present rule and authorize additional means
of service “iIf ordered by the court.” The nature of some
emergencies may make it appropriate to rely on case-specific orders
tailored to the particular emergency and the identity of the
parties, taking account of the fundamental role of serving the
summons and complaint in providing notice of the action and the
opportunity to respond. Other emergencies may make it appropriate
for a court to adopt a general practice for the district by
entering a standing order, or even by local rule I1If 1t 1is
practicable to adopt a local rule within the expected duration of
the emergency and the prospect that the declaration of emergency
may be renewed.

[Emergency Rule 6(b)(2) supersedes the flat prohibition 1in
Rule 6(b)(2) of any extension of the time to act under Rules 50(b)
and (d), 52(b), 59(b), (d), and (e), and 60(b). The court may
extend those times under Rule 6(b)(1). Rule 6(b)(1) requires the
court to find good cause. Some emergencies may justify a standing
order that finds good cause in general terms, but the period
allowed by the extension ordinarily will depend on case-specific
factors as well. Special care must be taken to ensure that the
parties understand the effect of an extension on the time for
filing a notice of appeal. The 1interface with Appellate Rule
4(a)(4) i1s addressed by the provision in Emergency Rule 6(b)(2)
that an order extending time has the same effect as a timely motion
under the enumerated rules. If the order extending time iIs not
followed by an actual motion within the extended time, the time to
file a notice of appeal begins when the extended time period ends.
That is when the order disposes of the motion to extend time. An
actual motion for relief under the designated Rules made within
the extended time will have the same effect on appeal time as a
timely motion under the nonemergency rules.]

Subdivision (d). Proceedings may be commenced under an

emergency rule but not be completed before the declaration of a
judicial emergency terminates. Completing a particular proceeding
by reverting to the general provisions of the applicable rule may
be possible without any real difficulty or may generate unnecessary
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waste. A proceeding may be completed as i1f the declaration had not
terminated when compliance with the applicable rule would be
infeasible or work an injustice.

Drafting History: Convergence and Departures

Most of the drafting history remains relevant to i1llustrate
the diligent work pursued by the CARES Act Subcommittee 1in
conjunction with the other subcommittees. Lengthy description,
however, would distract from the essential points on which all
committees have converged, and exploration of the reasons why the
remaining divergences are appropriate in light of the different
contexts in which they operate.

What Constitutes an Emergency: Rule 87(a). Early Rule 87
drafts quickly moved from reliance on emergency declarations by
executive or legislative authorities to rely on judicial
authority. A functional approach emerged, and, following the lead
of the Criminal Rules subcommittee, led to this formula, common to
all the emergency rules drafts:

extraordinary circumstances relating to public health or
safety, or affecting physical or electronic access to a
court, substantially impair the court’s ability to
perform its functions in compliance with these rules.

Draft Criminal Rule 62(a) adds an additional element:

no fTeasible alternative measures would eliminate the
impairment within a reasonable time.

The committees agree that the differences between the Civil
Rules and Criminal Rules contexts justify different definitions.
For many years, the Civil Rules have been drafted with a deliberate
choice to confer very broad discretion to shape the general
provisions to the needs of each specific action. Reports on the
adaptations made by litigants and the courts In response to the
current pandemic suggest that this flexibility has proved adequate
to meet nearly all emergency needs. The Criminal Rules, on the
other hand, include several less flexible provisions. The need for
proceedings iIn the presence of the court reappears regularly. The
specific Criminal Rules identified In the CARES Act are of this
sort. The Criminal Rules Committee has worked to i1dentify other
Criminal Rules that should be included in an emergency rule that
enumerates those rules—and only those rules—that might be
subject to departure when a rules emergency is declared.
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For the Civil Rules, the “no feasible alternative” provision
seems an unnecessary complication. It is intended to stiffen the
initial reference to circumstances that “substantially impair” the
ability to function in compliance with the rules. For the Civil
Rules, “substantially impair,” coupled with the sound judgment of
the Judicial Conference, seems protection enough. A transient
impairment, or one that can be addressed under the rules, is not
substantial. And the draft Rule 87 committee note emphasizes that
courts should focus on employing the Civil Rules to take advantage
of their general flexibility and adaptability 1in addressing
emergency circumstances. Alternative measures within the rules
abound. There i1s no need to risk the unintended implication that
courts should explore alternatives that are not “in compliance
with these rules.” The present structure of Civil Rule 87,
moreover, permits only a specific set of emergency rules that
define narrow departures from the general rules and depend on court
orders. There is no need in the Rule 87 context to stiffen the
common controlling language.

One fTinal observation. The draft committee note repeatedly
recognizes that a court’s ability to function under the rules is
affected by the parties” ability to discharge their
responsibilities. 1t would be possible to add this important
element to the rule text: “substantially impair the court’s and
the parties’ ability to perform #ts their functions iIn compliance
with these rules.”

Who Declares an Emergency? Rule 87(a). Several alternatives
were explored before reaching the proposal that a rules emergency
can be declared only by the Judicial Conference. The list included
circuit judicial councils, chief circuit judges, chief district
judges, or the full bench of circuit or district courts. The
Supreme Court was mentioned once, but was promptly discarded for
fear of adding yet another responsibility to i1ts already heavy
burdens.

The more localized authorities seemed attractive because they
know local circumstances better than more remote bodies. They also
know their own capacities better, and can tailor emergency
responses that better fit their operations.

The subcommittee narrowed the list rather early to include
only circuit judicial councils. The balance of circuit and district
judges would provide good access to local information, and at the
same time promote uniformity iIn responding to local, regional, or
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circuit-wide emergencies. Individual districts could readily ask
the circuit council to act, and 1t was expected that the council
could act quickly.

The recommendation to rely on the Judicial Conference alone
was based iIn part on the preference of the Criminal Rules
subcommittee. Circuit councils might well adopt disparate
responses to national emergencies or regional emergencies that
cross circuit lines. One council or another might not be as
reluctant as the Judicial Conference to declare a rules emergency,
and might be willing to depart from more rules provisions. The
Judicial Conference, composed of the chief judge of each circuit
and a district judge from each circuit, is able to respond quickly
in an emergency. lts members provide an immediate source of local
information, and can quickly gather more. The Judicial Conference
also plays a pivotal role in the Rules Enabling Act process. In
all, 1t seemed best to rely on the Judicial Conference alone. IT
it declares a national rules emergency, 1t can provide for
nationally uniform responses when appropriate. At the same time,
it can declare a rules emergency for a single district or, at least
in theory, part of a district.

The Judicial Conference need not rely on its own resources to
know when it should consider declaring a rules emergency.
Suggestions that 1t act can come not only from its own members but
from other judges, often by informal means, particularly when the
scope of a potential emergency is local or regional.

Relying only on the Judicial Conference may have some impact
on the understanding of the appropriate scope of a rules emergency
declaration. Although it is well structured to respond quickly iIn
determining whether to declare an emergency, It may not be well
structured to define the precise scope of the rules-departing
procedures best suited for immediate adoption, and perhaps ongoing
adaptation. That range of concerns is addressed in the draft
provisions of Rule 87(b) and (c) that prescribe the contents of a
declaration of emergency and the rules that can be adopted under
a declaration.

The Declaration: Rule 87(b). Draft Rule 87(b) prescribes in
narrow ways the authority established by declaring a rules
emergency. Some of the limits are formal: The declaration must
designate the court or courts affected by the emergency; must be
limited to a stated period of no more than 90 days; and may be
modified or terminated before the end of the stated period.
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The remaining limit on the authority to declare a rules
emergency i1s found in Rule 87(b)(1)(B). This draft 1s quite narrow,
authorizing only a few specific substitutes for a few identified
rules. The subcommittee came to this recommendation by a process
that continually narrowed the scope of this authority. The process
is described with draft Rule 87(c).

Extending a Declaration. Draft Rules 87(b)(1)(D) and (b)(2)
address the questions created by the variable and often uncertain
duration of rules emergencies. Paragraph (b)(1)(D) allows a
declaration to be modified or terminated before the end of the
initial stated period. Paragraph (b)(2) allows renewal by
additional declarations of the Judicial Conference for periods of
no more than 90 days each, ensuring continued attention to the
need for emergency measures.

Draft Criminal Rule 62(b)(3) takes a more demanding approach.
Where Rulle 87(b)(1)(D) says that a declaration “may be modified or
terminated,” Rule 62(b)(2)(B) says that the Judicial Conference
“must terminate a declaration for one or more courts before its
stated termination date when i1t determines that a rules emergency
affecting those courts no longer exists.” Issuing a successive
declaration is permissive, as with Rule 87, but Rule 62(b)(2)(A)
adds a requirement that “emergency conditions change or persist.”
These are real differences. It remains uncertain whether the
differences between criminal procedure and civil procedure justify
the differences. Several considerations weighed against mandating
termination of a civil rules emergency declaration. The occasion
for termination is likely to arise, if at all, only well into the
life of the original declaration, which can run no longer than 90
days. There 1i1s a real prospect that circumstances requiring
termination may differ from one court to another, substantially
increasing the complex determinations that may be required. And at
least as to the civil rules, there is nothing so radical about the
authorized emergency rules as to fear a few days or weeks, or even
a couple of months, of possibly excess duration.

Emergency Rulles Rule 87(c). Rule 87(c) authorizes only a small
number of departures from the Civil Rules iIn response to a
declaration of a rules emergency. This recommendation rests on the
belief that ongoing responses to the procedural challenges arising
from the COVID-19 pandemic have demonstrated the capacity of courts
and litigants to seize the opportunities created by the wide
measures of discretion and flexibility deliberately built into the
rules. 1t will be 1iImportant to continually monitor potential
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roadblocks to ensure that this belief continues to be justified.
The process that led to the present recommendation Is instructive.

Emergency Rules 4. All three Emergency Rules 4 proposed 1In
draft Rule 87(c)(1), (2), and (3) begin with present rule text.
Each authorizes service by additional means if ordered by the
court. The additional means, “registered or certified mail or other
reliable means that require a signed receipt,” are modest, and
familiar in present practice when authorized by state law. Adding
these provisions to the regular rules is likely to prove desirable
for nonemergency circumstances as well as for emergencies.

It would be possible to propose still more detailed
provisions. One illustration overlaps problems that exist now, but
may be multiplied by an emergency. A calamitous fire, flood,
earthquake, or hurricane may render large numbers of people
homeless. How should service be made on an individual who has no
“dwelling or usual place of abode”? Or what of iIntended defendants
who deliberately disappear to evade service, perhaps with added
cover generated by an emergency?

These and like questions occur regularly. They have not
generated calls for rules amendments. It seems better to defer
them rather than attempt to find answers in the time frame for
publishing emergency rule proposals.

Emergency Rule 6(b)(2). Rule 6(b)(2) has no element of
flexibility or discretion: “A court must not extend the time to
act under Rules 50(b) and (d), 52(b), 59(b), (d), and (e), and
60(b).” The draft emergency rule responds to the temptation to
alleviate an impenetrable obstacle that may prove unfair when
emergency circumstances prevent a timely postjudgment motion, and
when the emergency may make it apparent to all parties that it is
inappropriate to rely on the termination of all opportunities for
relief and on the beginning of the time to appeal. The draft
attempts to address the potential complication of appeal time under
Appellate Rule 4(a)(4), but the discussion iIn the committee note
shows that integration with the Appellate Rules may not be easy.

The same difficulties would be encountered iIn attempting a
general revision to permit extensions of the times for the
enumerated post-judgment motions. If a proposal is to be made to
amend Rule 6(b)(2) itself, rather than adopt any version of Rule
87, 1t likely should borrow from the standard set by draft Rule
87(a) for declaring a rules emergency. The authority to extend the
time for a post-judgment rule would require “extraordinary
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circumstances” that make 1t impossible (or nearly impossible?) to
move within the “time set by Rule 6(b)(1).” The same standard
should be set for even making a motion to extend after expiration
of the original time, 1f such motions are to be recognized at all.

Emergency Rules 43(a), 77(b). These emergency rules are shown
with overlining to indicate that they are not recommended, but may
deserve some further consideration. They are designed to ensure
that “open court” proceedings can include remote testimony,
argument, and deliberation. But two concerns counsel caution.
Experience during the COVID-19 pandemic suggests that the present
rules are well designed to meet needs for remote proceedings. And
there i1s a risk that adopting these provisions only for emergencies
could all too easily stifle desirable evolution of nonemergency
practice. That concern could be addressed by proposing to amend
these rules for all purposes without any limitation to emergency
circumstances. General rules amendments might have the added
benefit of encouraging remote proceedings more generally.

Still, pursuing these issues for general rules amendments
would require further thought. Experience with remote trials is
only beginning to develop, and cogent concerns remain even for
emergency circumstances. Additional safeguards might well be wise
for any general rules amendments. For now, 1t seems better to defer
any recommendation, although it might be helpful to raise the
question for comment when Rule 87 i1s published.

Emergency Rule 87(d): Effect of Termination. This rule
addresses the prospect that a proceeding commenced under an
emergency rule may not be completed when the declaration of a rules
emergency terminates. It 1is drafted as a mirror of Rule
86(a)(2)(B). Rule 86 provides that an amended rule applies to a
pending proceeding unless the court determines that applying the
rule in a particular action “would be iInfeasible or work an
injustice.” Here the same standard is applied when an emergency
rule expires.

This draft i1s tentative. It may not be necessary If the range
of emergency rules authorized by Rule 87 remains as narrow as the
present draft. Once a court orders service under one of the
Emergency Rules 4, the order could easily stand even though service
has not been completed when the emergency ends. If some version of
Emergency Rule 6(b)(2) i1s adopted, there might be a greater need
to protect a party that has relied on the opportunity to seek, and
perhaps win, an extension of the time to make a postjudgment motion
that would be prohibited by Rule 6(b)(2) i1tself. It might be better
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to add a specific provision to Emergency Rule 6(b)(2), specifically
tailored to the rule, and discard any general “soft landing”
provision.

However this problem is resolved for Rule 87, the specific
and limited scope of the Rule 87 Emergency Rules provides the
reasons for not attempting to struggle with a provision drafted in
common with the other sets of emergency rules.

Broader Emergency Rules Provisions. Early drafts authorized
essentially wide-open responses once an emergency is declared. The
most enthusiastic draft offered alternative versions. One,
somewhat narrower, authorized a district court to authorize
departure from a rule identified by a declaration of emergency
“when (1) necessary to perform the court’s functions [In a
particular case] and (2) consistent with all obligations [Imposed
by][under] the Constitution of the United States and applicable
statutes.” The broader version provided that ‘“the parties should
[agree on]{propose to the court} modified procedures that depart
from the rule to the extent necessary to respond to the emergency.
IT the parties cannot agree the court may act under Rule 16 to
specify the procedure to be followed.”

More restrained versions soon followed. Two basic forms were
considered. One would allow the Judicial Conference to declare an
emergency with respect to any rule or rules except for those
identified in a list of untouchable rules. The illustrative list
of excluded rules never came on for extended discussion. Sufficient
illustration i1s provided by rules affecting the right to jury
trial—an emergency could not justify relaxing the standard for
judgment as a matter of law or for summary judgment, seating a
jury of fewer than 6 members, dispensing with jury instructions,
or like measures. The other basic form was the obvious counter: it
would list the only rules that could be affected by a declaration
of emergency.

The difficulty of the task quickly emerged from attempts to
develop suitable lists of rules to be excluded from, or included
in, a declaration of emergency. Rule 4 provides an example that is
duplicated by many other rules. Parts of Rule 4 may well deserve
modification to meet emergency circumstances if they are not
modified for all purposes. Other parts, 1including the basic
requirement that summons and complaint be served, should not be
modified. Any list of exclusions or inclusions would be quite long,
and fraught with the prospect of error.
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Regular Rules Amendments Alternative

The alternative to recommending a narrow set of emergency
rules to be available through a Judicial Conference declaration of
a rules emergency is to proceed directly, on the same time table,
to propose amendments of the same rules that do not depend on a
determination of an emergency by the Judicial Conference or any
court. The amendments might simply adopt the proposed emergency
rule text for all circumstances. Or somewhat different provisions
might be proposed, seeking terms flexible enough to accommodate an
emergency without relaxing important safeguards.

The subcommittee has not extensively studied the differences
that might be made in proposing to amend the regular rules in ways
that parallel the draft emergency rules. There should be time
enough, however, to study the possible differences and advance
proposals for publication at the same time that a potential general
emergency rule might be—or is—proposed for publication.
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In accordance with the CARES Act, the Advisory Committee established a
subcommittee to consider what amendments, if any, would be appropriate to deal
with future emergencies. The members of that subcommittee began by reviewing
every Federal Rule of Appellate Procedure to evaluate which ones might be
appropriate candidates for amendment. The subcommittee ultimately concluded that
the best approach for the Appellate Rules was simply an amendment to the existing
Federal Rule of Appellate Procedure 2.

Existing Rule 2 provides:

Rule 2. Suspension of Rules

On its own or a party’s motion, a court of appeals may—to expedite its
decision or for other good cause—suspend any provision of these Rules
In a particular case and order proceedings as it directs, except as
otherwise provided in Rule 26(b).

That is, under current law, a court of appeals is empowered to suspend any provision
of the Federal Rules of Appellate Procedure in a particular case, except those that
govern the time to appeal, the time to seek permission to appeal, and the time to
review administrative action. This broad suspension power is nothing new: it has
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been a part of the Federal Rules of Appellate Procedure from the very beginning of
those Rules.

The subcommittee also reviewed the Federal Rules of Appellate Procedure
from the other perspective to see if there are any Appellate Rules that should not be
liable to suspension in an emergency. It did not find any, largely because of the
breadth of existing Rule 2: It is hard to say that a Rule that can be suspended in a
particular case for good cause cannot be suspended in an emergency. There are
certainly Rules that are quite unlikely to be suspended in an emergency, but that’s
typically because they already have sufficient flexibility built in that suspension
would be unnecessary, not because compliance with them is so important even in an
emergency.

The Advisory Committee considered the issue at length and concluded that any
narrower approach to suspension in an emergency would be inappropriate in light of
existing Rule 2. As edited by the style consultants, the working draft of the proposed
amendment reads as follows:

Rule 2. Suspension of Rules

(a) In a Particular Case. On its own or a party’s motion, a court of
appeals may—to expedite its decision or for other good cause—suspend
any provision of these rules in a particular case and order proceedings
as it directs, except as otherwise provided in Rule 26(b).

(b) In an Appellate Rules Emergency.

(1). Conditions for an Emergency. The court may declare an
Appellate Rules emergency when it determines that extraordinary
circumstances relating to public health or safety, or affecting physical
or electronic access to the court, substantially impair the court’s ability
to perform its functions in compliance with these Rules. Unless the
court orders otherwise, the chief circuit Judge may act on its behalf
under this Rule.

(2) Content of a Declaration; Early Termination. When a
Rules emergency is declared, the court may suspend in that circuit any
provision of these rules, other than time limits imposed by statute and
described in Rule 26(b)(1)-(2). The court must end the suspension when
the rules emergency no longer exists.

(3) Action by the Judicial Conference. The Judicial
Conference of the United States may exercise these same powers in
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one or more circuits, and may review and revise any determination by
a court under this rule.

There are two ways in which the proposed emergency rule is broader than the
existing Rule 2. First, it applies to all cases, not just to a particular case. Second, it
permits the suspension of non-statutory time limits to appeal or otherwise seek
review.

The first difference may not be as large a change as first appears. After all,
existing Rule 2 empowers a court of appeals to suspend virtually any rule in a
particular case, and it could be used in every case pending during an emergency. The
major reason to consider an emergency rule is that using existing Rule 2 in every
pending case might be thought by some to stretch the concept of a particular case and
start to look like a local rule.

The second difference may also not be as large a change as first appears. The
Supreme Court has distinguished between mandatory claims processing rules, such
as those in Appellate Rule 4, and jurisdictional time limits, such as those in 28 U.S.C.
§ 2107. See, e.g., Hamer v. Neighborhood Hous. Servs. of Chicago, 138 S. Ct. 13 (2017).
But some time limits that appear in the Rules merely repeat those imposed by a
statute. The proposed emergency Rule permits suspension only of those time limits
imposed by a Federal Rule of Appellate Procedure that are not imposed by statute.

The Advisory Committee on Appellate Rules took seriously the contrast
between its approach and that of other Advisory Committees. But it could find no
reason to create an emergency power that was narrower in scope than the existing
Rule 2. Frankly, it would prefer to have no emergency rule than one more limited in
scope than existing Rule 2, because such an emergency rule might be understood by
some to reduce the authority to suspend Federal Rules of Appellate Procedure that
courts of appeals have been always been empowered to exercise ever since there have
been Federal Rules of Appellate Procedure. And the Advisory Committee relies on
the existing Rule 2 when framing proposed amendments to the other rules. For
example, when debating between alternate formulations of a proposed amendment,
the Committee will acknowledge that the debate is about setting a default rule,
because Rule 2 permits departure from whichever formulation is chosen.

There are good reasons for the Federal Rules of Appellate Procedure to be
more readily subject to suspension than other Rules. The Federal Rules of Appellate
Procedure deal with matters such as filing notices of appeal, the record on appeal,
stays, motions, briefs, appendixes, oral argument, and rehearing. Unlike the Federal
Rules of Civil Procedure, they do not deal with, for example, summoning defendants,
witnesses, and jurors, nor with demanding the pretrial production of documents and
oral testimony from parties and non-parties. Unlike the Federal Rules of Criminal
Procedure, they do not, for example, deal with arrest warrants, arraignments, plea
colloquies, and sentencing. The public has little role in the courts of appeals. The most
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public aspect of procedure in the courts of appeals is oral argument, and whether to
hold oral argument is discretionary. The most controversial amendment to the
Federal Rules of Appellate Procedure in memory concerned the length of briefs.

The breadth of the statutory power of the courts of appeals to determine
appeals is consonant with a broad power to suspend procedural rules:

The Supreme Court or any other court of appellate jurisdiction
may affirm, modify, vacate, set aside or reverse any judgment, decree,
or order of a court lawfully brought before it for review, and may remand
the cause and direct the entry of such appropriate judgment, decree, or
order, or require such further proceedings to be had as may be just under
the circumstances.

28 U.S.C. §2106. See also Schacht v. United States, 398 U.S. 58, 64 (1970) (“The
procedural rules adopted by the Court for the orderly transaction of its business are
not jurisdictional and can be relaxed by the Court in the exercise of its discretion
when the ends of justice so require.”).

The proposed emergency rule also differs from the proposals of some other
Advisory Committees by vesting the power to declare an Appellate Rules emergency
in the court of appeals itself, rather than restricting that power to the Judicial
Conference. This is appropriate for a court of appeals, even if not appropriate for a
district court.

A court of appeals routinely acts as a body rather than as individual judges.
This i1s obviously true in that a court of appeals usually sits in panels of three, while
a district judge almost always sits alone. But it goes beyond that. A three-judge panel
of a court of appeals is bound by prior panel precedent, while a district judge is not
bound by prior district precedent. Similarly, a panel of court of appeals can speak for
the entire court, and it can bind future panels. No district judge can do that. The en
banc process in the court of appeals is designed to produce a court speaking with one
voice, and panel opinions are frequently circulated to the full court before being filed
and released to the public.

Since their creation in 1891, the courts of appeals have also been given the
authority to render final decisions in many cases—final in the sense that there is no
right of appeal from the decision. Over the years, Congress has expanded the category
of such cases so that today there are no cases (or at least nearly so) in which there is
a right of appeal from a decision by a court of appeals. With the Supreme Court
hearing fewer than ninety cases a year, and the courts of appeals deciding nearly fifty
thousand cases a year, the courts of appeals have the last word in determining
virtually every federal case. It is appropriate for such a court to be able to decide for
itself that an emergency exists warranting the suspension of its procedural rules.
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Finally, vesting the power in the court itself raises no concern about statutory
authority, unlike vesting the power in the Judicial Conference. The concern with
vesting power in the Judicial Conference is not whether the Federal Rules may
incorporate by reference legal provisions properly established by others (such as legal
holidays or methods of service established by state law). Instead, the concern is
whether the Judicial Conference has the statutory authority to declare emergencies,
suspend rules, establish rules, or choose among rules—apart from its important
power to make recommendations to Supreme Court. Sovereign states may establish
legal holidays and methods of service to be used in their courts. A creature of statute,
like the Judicial Conference, must point to some statutory authority for its actions.
(It has the statutory authority to “modify or abrogate” a local circuit rule that is
inconsistent with federal law, 28 U.S.C. § 331, which arguably supports the power to
“review and revise any determination” by a court of appeals under this proposed
emergency rule.)

The proposed emergency rule also empowers the chief circuit judge to act on a
court’s behalf unless the court orders otherwise. The members of the Advisory
Committee were confident that any chief judge would consult with other members of
the court and seek consensus. No one was worried about a rogue chief judge, but in
any event the full court could override the chief judge.

Concern has been raised that the proposed emergency rule does not specify
what procedure will govern in place of a suspended rule. The Advisory Committee
may wish to consider this concern more fully, but at least two possibilities present
themselves. First, in many circumstances, there will be no need to have any
substitute provision. For example, courts of appeals in the current pandemic have
suspended the requirement of submitting paper copies of many documents. In such
circumstances, there is no need for a substitute provision. Instead, the existing
requirement of electronic submission alone remains. Second, where this possibility is
insufficient and some substitute is needed, the court can “order proceedings as it
directs”—as the current Rule 2 already provides. If necessary, this language can be
added to the proposed Rule 2(b) as well.

A possible Committee Note is sketched below.
Committee Note

The amendment adds a new Rule 2(b) providing emergency
authority for a temporary suspension of provisions in the Federal Rules
of Appellate Procedure. From the very beginning of the Federal Rules of
Appellate Procedure, Rule 2 has always broadly permitted the
suspension of nearly any Federal Rule of Appellate Procedure in
particular cases. That authority is sufficient to deal with short term
emergencies affecting a limited number of cases. It might be thought to
be sufficient to deal with long term emergencies dealing with all pending
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cases for an extended period as well, but that might stretch the concept
of “a particular case” and start to look like a local Rule. See Rule 47; 28

U.S.C. § 2071.

The court may declare an Appellate Rules emergency when it
determines that extraordinary circumstances relating to public health
or safety, or affecting physical or electronic access to a court of appeals,
substantially impair its ability to perform its functions in compliance
with these rules. When such an emergency is declared, the court may
suspend in that circuit any provision of these rules, other than time
limits imposed by statute and described in Rule 26(b)(1)-(2). The court
must end the suspension when the rules emergency no longer exists.
The Chief Circuit Judge may act on the court’s behalf unless the court
orders otherwise. The Judicial Conference of the United States may
exercise these same powers in one or more circuits, and may review and
revise any determination by a court under this rule.

Existing Rule 2 does not permit suspension of the Rules governing
the time to appeal, to petition for leave to appeal, or to seek review of an
administrative agency. See Rule 26(b). Although there might be
emergency situations that call for relaxation of these time limits in the
rules, the emergency authority does not authorize the suspension of
statutory time limits that constrain the jurisdiction of a court of appeals.
See, e.g., Hamer v. Neighborhood Hous. Servs. of Chicago, 138 S. Ct. 13
(2017) (discussing difference between mandatory claims processing Rule
in Rule 4 and jurisdictional time limit in 28 U.S.C. § 2107).

The amendment does not dictate which Rules should be
suspended in an emergency; that will depend on the nature of the
emergency. Some that may prove appropriate candidates for suspension
In certain circumstances include:

B Rule 4: extending the time to appeal (but not beyond what is
permitted by statute)

B Rule 4(c): extending the time to comply with the prisoner’s
mailbox Rule (but not beyond what is permitted by statute)

B Rule 25(a)(2)(B): permitting or requiring the use of electronic
filing

B Rule 25(e): changing the number of copies of a document required
or permitted to be filed

Committee on Rules of Practice & Procedure | January 5, 2021 Page 184 of 519



Emergency Appellate Rule 2
Advisory Committee on Appellate Rules
December 8, 2020 Page 7

B Rule 26(a)(3): declaring a clerk’s office inaccessible for purposes
of computing time, and providing for a filing window after the

clerk’s office becomes accessible (alternatively, providing for the
exclusion of time under Rule 26(a)(1)(B))

B Rule 26(b): extending time, other than to appeal

B Rule 34: declaring that oral argument may be conducted entirely
remotely, while providing for some form of public access

B Rule 45(a)(2): declaring that the clerk’s office need not have a
person physically in attendance.
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Attachment C

H.R.748—248

ADMINISTRATIVE PROVISION—THE JUDICIARY
VIDEO TELECONFERENCING FOR CRIMINAL
PROCEEDINGS
SEC. 15002.

(a) DEFINITION.—In this section, the term “covered
emergency period” means the period beginning on the
date on which the President declared a national
emergency under the National Emergencies Act (50 U.S.C.
1601 et seq.) with respect to the Coronavirus Disease 2019
(COVID-19) and ending on the date that is 30 days after the
date on which the national emergency declaration terminates.

(b) VIDEO TELECONFERENCING FOR CRIMINAL PROCEEDINGS.—
(1) IN GENERAL.—Subject to paragraphs (3), (4), and (5),

if the Judicial Conference of the United States finds that emer-
gency conditions due to the national emergency declared by
the President under the National Emergencies Act (50 U.S.C.
1601 et seq.) with respect to the Coronavirus Disease 2019
(COVID-19) will materially affect the functioning of either
the Federal courts generally or a particular district court of
the United States, the chief judge of a district court covered
by the finding (or, if the chief judge is unavailable, the most
senior available active judge of the court or the chief judge
or circuit justice of the circuit that includes the district court),
upon application of the Attorney General or the designee of
the Attorney General, or on motion of the judge or justice,
may authorize the use of video teleconferencing, or telephone
conferencing if video teleconferencing is not reasonably avail-
able, for the following events:

(A) Detention hearings under section 3142 of title 18,
United States Code.

(B) Initial appearances under Rule 5 of the Federal
Rules of Criminal Procedure.

(C) Preliminary hearings under Rule 5.1 of the Federal
Rules of Criminal Procedure.

(D) Waivers of indictment under Rule 7(b) of the Fed-
eral Rules of Criminal Procedure.

(E) Arraignments under Rule 10 of the Federal Rules
of Criminal Procedure.

(F) Probation and supervised release revocation pro-
ceedings under Rule 32.1 of the Federal Rules of Criminal
Procedure.

(G) Pretrial release revocation proceedings under sec-
tion 3148 of title 18, United States Code.

(H) Appearances under Rule 40 of the Federal Rules
of Criminal Procedure.

(I) Misdemeanor pleas and sentencings as described
in Rule 43(b)(2) of the Federal Rules of Criminal Procedure.

(J) Proceedings under chapter 403 of title 18, United
States Code (commonly known as the “Federal Juvenile
Delinquency Act”), except for contested transfer hearings
and juvenile delinquency adjudication or trial proceedings.
(2) FELONY PLEAS AND SENTENCING.—

A) IN GENERAL.—Subject to paragraphs (3), (4), and
(5), if the Judicial Conference of the United States finds
that emergency conditions due to the national emergency
declared by the President under the National Emergencies
Act (50 U.S.C. 1601 et seq.) with respect to the Coronavirus
Disease 2019 (COVID-19) will materially affect the func-
tioning of either the Federal courts generally or a particular
district court of the United States, the chief judge of a
district court covered by the finding (or, if the chief judge
is unavailable, the most senior available active judge of
the court or the chief judge or circuit justice of the circuit
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that includes the district court) specifically finds, upon
application of the Attorney General or the designee of
the Attorney General, or on motion of the judge or justice,
that felony pleas under Rule 11 of the Federal Rules of
Criminal Procedure and felony sentencings under Rule 32
of the Federal Rules of Criminal Procedure cannot be con-
ducted in person without seriously jeopardizing public
health and safety, and the district judge in a particular
case finds for specific reasons that the plea or sentencing
in that case cannot be further delayed without serious
harm to the interests of justice, the plea or sentencing
in that case may be conducted by video teleconference,
or by telephone conference if video teleconferencing is not
reasonably available.

(B) APPLICABILITY TO JUVENILES.—The video teleconfer-
encing and telephone conferencing authority described in
subparagraph (A) shall apply with respect to equivalent
plea and sentencing, or disposition, proceedings under
chapter 403 of title 18, United States Code (commonly
known as the “Federal Juvenile Delinquency Act”).

(3) REVIEW.—

(A) IN GENERAL.—On the date that is 90 days after
the date on which an authorization for the use of video
teleconferencing or telephone conferencing under para-
graph (1) or (2) is issued, if the emergency authority has
not been terminated under paragraph (5), the chief judge
of the district court (or, if the chief judge is unavailable,
the most senior available active judge of the court or the
chief judge or circuit justice of the circuit that includes
the district court) to which the authorization applies shall
review the authorization and determine whether to extend
the authorization.

(B) ADDITIONAL REVIEW.—If an authorization is
extended under subparagraph (A), the chief judge of the
district court (or, if the chief judge is unavailable, the
most senior available active judge of the court or the chief
judge or circuit justice of the circuit that includes the
district court) to which the authorization applies shall
review the extension of authority not less frequently than
once every 90 days until the earlier of—

(i) the date on which the chief judge (or other
judge or justice) determines the authorization is no
longer warranted; or

(ii) the date on which the emergency authority
is terminated under paragraph (5).

(4) CoNSENT.—Video teleconferencing or telephone confer-
encing authorized under paragraph (1) or (2) may only take
place with the consent of the defendant, or the juvenile, after
consultation with counsel.

(5) TERMINATION OF EMERGENCY AUTHORITY.—The
authority provided under paragraphs (1), (2), and (3), and any
specific authorizations issued under those paragraphs, shall
terminate on the earlier of—

(A) the last day of the covered emergency period; or

(B) the date on which the Judicial Conference of the
United States finds that emergency conditions due to the
national emergency declared by the President under the
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National Emergencies Act (50 U.S.C. 1601 et seq.) with

respect to the Coronavirus Disease 2019 (COVID-19) no

longer materially affect the functioning of either the Fed-
eral courts generally or the district court in question.

(6) NATIONAL EMERGENCIES GENERALLY.—The Judicial Con-
ference of the United States and the Supreme Court of the
United States shall consider rule amendments under chapter
131 of title 28, United States Code (commonly known as the
“Rules Enabling Act”), that address emergency measures that
may be taken by the Federal courts when the President declares
a national emergency under the National Emergencies Act (50
U.S.C. 1601 et seq.).

(7) RULE OF CONSTRUCTION.—Nothing in this subsection

shall obviate a defendant’s right to counsel under the Sixth
Amendment to the Constitution of the United States, any Fed-
eral statute, or the Federal Rules of Criminal Procedure.
(c) The amount provided by this section is designated by the
Congress as being for an emergency requirement pursuant to
section 251(b)(2)(A)(i) of the Balanced Budget and Emergency
Deficit Con-trol Act of 1985.

Committee on Rules of Practice & Procedure | January 5, 2021 Page 189 of 519



THIS PAGE INTENTIONALLY BLANK

Committee on Rules of Practice & Procedure | January 5, 2021 Page 190 of 519



TAB 3

Committee on Rules of Practice & Procedure | January 5, 2021 Page 191 of 519



THIS PAGE INTENTIONALLY BLANK

Committee on Rules of Practice & Procedure | January 5, 2021 Page 192 of 519



TAB 3A

Committee on Rules of Practice & Procedure | January 5, 2021 Page 193 of 519



THIS PAGE INTENTIONALLY BLANK

Committee on Rules of Practice & Procedure | January 5, 2021 Page 194 of 519



JOHN D. BATES

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

CHAIRS OF ADVISORY COMMITTEES

CHAIR
JAY S. BYBEE
REBECCA A. WOMELDORF APPELLATE RULES
SECRETARY
DENNIS R. DOW
BANKRUPTCY RULES
ROBERT M. DOW, JR.
CIVIL RULES
RAYMOND M. KETHLEDGE
CRIMINAL RULES
PATRICK J. SCHILTZ
EVIDENCE RULES
MEMORANDUM
TO: Honorable John Bates, Chair
Committee on Rules of Practice and Procedure
FROM: Judge Jay Bybee, Chair
Advisory Committee on Appellate Rules
RE: Report of the Advisory Committee on the Appellate Rules
DATE: December 8, 2020
I. Introduction

The Advisory Committee on the Appellate Rules met on Tuesday, October 20,
2020, via Teams. It discussed several matters but did not take any formal action on
proposed amendments to the Rules. It therefore does not seek any action by the
Standing Committee at the January 2020 meeting of the Standing Committee. The
draft minutes of the October 2020 meeting are attached to this Report.

The Committee anticipates that, at the spring 2021 meeting of the Standing
Committee, it will seek final approval of a proposed amendment to Rule 42, dealing
with stipulated dismissals, and a proposed amendment to Rule 25, dealing with
privacy protections in Railroad Retirement Act cases. (Part II of this report.)
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It also anticipates that, at the spring 2021 meeting, it will seek approval for
publication of a proposed amendment to Rule 2, dealing with the suspension of rules
in an emergency, as well as amendments to Rule 4, Rule 33, Rule 34, and Rule 45, all
of which involve minor changes based on experience during the pandemic. It also
anticipates that it might seek approval for publication of a comprehensive re-write of
Rule 35 and Rule 40, dealing with rehearing. (Part III of this report.)

Other matters under consideration (Part IV of this report) are:

u regularizing the criteria for granting in forma pauperis status
and revising Form 4;

| a proposed amendment to Rule 4 to deal with premature notices
of appeal;
u in conjunction with other Advisory Committees, making the

deadline for electronic filing earlier than midnight; and

u in conjunction with the Civil Rules Committee, amendments to
Civil Rules 42 and 54 to respond to the Supreme Court’s decision in Hall v.

Hall, 138 S. Ct. 1118 (2018), which held that consolidated actions retain their
separate identify for purposes of appeal.

The Committee also considered other items, removing several from its agenda
and tabling one. (Part V of this report.)

II. Proposed Amendments Already Published for Public Comment

A. Rule 42—Voluntary Dismissal

This proposed amendment to Rule 42 was published for public comment in
August of 2019. At the June 2020 meeting of the Standing Committee, the Advisory
Committee presented it for final approval. At the time, the proposed amendment read
as follows:

Rule 42. Voluntary Dismissal

% % % % %

(b) Dismissal in the Court of Appeals.

(1) Stipulated Dismissal. The circuit clerk may must
dismiss a docketed appeal if the parties file a signed dismissal
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agreement specifying how costs are to be paid and pay any

court fees that are due. But-no-mandate-er-ether process-may

(2) Appellant’s Motion to Dismiss. An appeal may be
dismissed on the appellant’s motion on terms agreed to by the
parties or fixed by the court.

(3) Other Relief. A court order is required for any relief under
Rule 42(b)(1) or (2) beyond the dismissal of an appeal—
including approving a settlement, vacating an action of the
district court or an administrative agency, or remanding the
case to either of them.

(c) Court Approval. This Rule 42 does not alter the legal
requirements governing court approval of a settlement, payment, or
other consideration.

The Standing Committee was concerned about how the proposed amendment
might interact with local circuit rules that require evidence of a criminal defendant’s
consent to dismissal. It decided to withhold approval until local rules were examined.

The Advisory Committee examined several local rules that are designed to be
sure that a defendant has consented to dismissal. These local rules take a variety of
approaches, such as requiring a signed statement from the defendant personally or
requiring a statement from counsel about the defendant’s knowledge and consent.

To guard against the risk that these local rules might be superseded by the
proposed amendment, the Advisory Committee approved the following addition:

(d) Criminal Cases. A court may, by local rule, impose requirements
to confirm that a defendant has consented to the dismissal of an appeal
in a criminal case.

If this addition meets the Standing Committee’s concern, the Advisory Committee
intends to seek final approval of the following amendment at the spring meeting:

Rule 42. Voluntary Dismissal

EE S I

(b) Dismissal in the Court of Appeals.
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(1) Stipulated Dismissal. The circuit clerk may must
dismiss a docketed appeal if the parties file a signed dismissal
agreement specifying how costs are to be paid and pay any

court fees that are due. But-no-mandate-er-ether process-may

(2) Appellant’s Motion to Dismiss. An appeal may be
dismissed on the appellant’s motion on terms agreed to by the
parties or fixed by the court.

(3) Other Relief. A court order is required for any relief under
Rule 42(b)(1) or (2) beyond the dismissal of an appeal—
including approving a settlement, vacating an action of the
district court or an administrative agency, or remanding the
case to either of them.

(c) Court Approval. This Rule 42 does not alter the legal
requirements governing court approval of a settlement, payment, or
other consideration.

(d) Criminal Cases. A court may, by local rule, impose requirements
to confirm that a defendant has consented to the dismissal of an appeal
in a criminal case.

Committee Note

The amendment restores the requirement, in effect prior to the
restyling of the Federal Rules of Appellate Procedure, that the circuit
clerk dismiss an appeal if all parties so agree. It also clarifies that the
fees that must be paid are court fees, not attorney’s fees. The Rule does
not alter the legal requirements governing court approval of a
settlement, payment, or other consideration. See, e.g., F.R.Civ.P. 23(e)
(requiring district court approval).

The amendment replaces old terminology and clarifies that any
relief beyond mere dismissal—including approving a settlement,
vacating, or remanding—requires a court order. Pursuant to Rule 20,
Rule 42(b) applies to petitions for review and applications to enforce an
agency order. For Rule 42(b) to function in such cases, “appeal” should
be understood to include a petition for review or application to enforce
an agency order.
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[The amendment permits local rules that impose requirements to
confirm that a defendant has consented to the dismissal of an appeal in
a criminal case.]

B. Rule 25—Railroad Retirement Act

This proposed amendment to Rule 25 was published for public comment in
August 2020. It would extend the privacy protection given to Social Security and
immigration cases to Railroad Retirement Act cases. The reason for the amendment
1s that Railroad Retirement Act benefit cases are very similar to Social Security Act
cases. But unlike Social Security Act cases, Railroad Retirement Act cases are
brought directly to the courts of appeals.

At the June 2020 meeting of the Standing Committee, a member raised the
concern whether other kinds of cases—such as ERISA cases and Hague Convention
cases—might warrant similar treatment and asked that outreach be done to relevant
stakeholders. The ABA Joint Committee on Employee Benefits has been contacted,
but it has not yet commented. (One comment, not specifically addressed to the
proposed amendment, has been received from a member of the public).

The Appellate Rules Committee believes that if any amendments to extend
privacy protections to other kinds of cases are warranted, such amendments would
have to be made to the Civil Rules rather than the Appellate Rules. In most instances,
the Appellate Rules simply piggyback on the privacy protections in the Civil Rules.
The only reason the Appellate Committee got involved with this proposed amendment
1s that Railroad Retirement Act cases come directly to the courts of appeals.

The Committee expects to seek final approval of the following amendment in
the spring of 2021.

Rule 25. Filing and Service

(a) Filing

Lo

(5) Privacy Protection. An appeal in a case whose privacy
protection was governed by Federal Rule of Bankruptcy Procedure 9037,
Federal Rule of Civil Procedure 5.2, or Federal Rule of Criminal
Procedure 49.1 is governed by the same rule on appeal. In all other
proceedings, privacy protection is governed by Federal Rule of Civil
Procedure 5.2, except that Federal Rule of Criminal Procedure 49.1
governs when an extraordinary writ is sought in a criminal case. The
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provisions on remote access in Federal Rule of Civil Procedure 5.2(c)(1)
and (2) apply in a petition for review of a benefits decision of the Railroad
Retirement Board under the Railroad Retirement Act.

L I

Committee Note

There are close parallels between the Social Security Act and the
Railroad Retirement Act. One difference, however, is that judicial
review in Social Security cases is initiated in the district courts, while
judicial review in Railroad Retirement cases is initiated directly in the
courts of appeals. Federal Rule of Civil Procedure 5.2 protects privacy in
Social Security cases by limiting electronic access. The amendment
extends those protections to Railroad Retirement cases.

I11. Proposed Amendments for Possible 2021 Publication
A. Proposed Amendment to Rule 2, Dealing with Suspension of Rules

See the report from this Advisory Committee on the proposed amendment to
Rule 2, which is attached to the umbrella report on the CARES Act prepared by
Daniel Capra and Catherine Struve.

B. Various Amendments Occasioned by the CARES Act Review

As noted in the report on the proposed amendment to Rule 2, the CARES Act
subcommittee reviewed every Federal Rule of Appellate Procedure to determine
whether any amendments were appropriate to deal with future emergencies. That
review has led the Committee to consider some minor amendments that may be
appropriate in light of the experience of the pandemic without regard to a rules
emergency.

1. Rule 4(c)—Prisoner Mailbox Rule

The Committee is considering an amendment to the prison mailbox rule to deal
with situations where a prison mail system is unavailable.

Committee on Rules of Practice & Procedure | January 5, 2021 Page 200 of 519



Report to the Standing Committee
Advisory Committee on Appellate Rules
December 8, 2020 Page 7

Rule 4

(c) Appeal by an Inmate Confined in an Institution.

(1) If an institution has a system designed for legal mail, an
inmate confined there must use that system to receive the benefit of
this Rule 4(c)(1). If an inmate files a notice of appeal in either a civil or
a criminal case, the notice is timely if it is deposited in the institution’s
internal mail system on or before the last day for filing and:

(A) it is accompanied by:

(1) a declaration in compliance with 28 U.S.C. § 1746—or
a notarized statement—setting out the date of deposit and
stating that first-class postage is being prepaid; or

(11) evidence (such as a postmark or date stamp) showing
that the notice was so deposited and that postage was prepaid,
or

(B) the court of appeals exercises its discretion to permit the
later filing of a declaration or notarized statement that satisfies Rule

4MA)Q).

(2) If an institution’s internal mail system is not available on the

last day for filing, an inmate who files a notice of appeal on the first
day that it becomes available receives the benefit of this rule.

2) (3) If an inmate files the first notice of appeal in a civil case
under this Rule 4(c), the 14-day period provided in Rule 4(a)(3) for
another party to file a notice of appeal runs from the date when the
district court dockets the first notice.

3) (4) When a defendant in a criminal case files a notice of appeal
under this Rule 4(c), the 30-day period for the government to file its
notice of appeal runs from the entry of the judgment or order appealed
from or from the district court's docketing of the defendant's notice of
appeal, whichever is later.
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If this change is made to Rule 4(c), a parallel change to Rule 25(a) might also
be appropriate.

2. Rule 33—Appeal Conferences

The Committee is considering an amendment to Rule 33 to permit an appeal
conference to be conducted “remotely.”

Rule 33. Appeal Conferences

The court may direct the attorneys—and, when appropriate, the
parties—to participate in one or more conferences to address any matter
that may aid in disposing of the proceedings, including simplifying the
1ssues and discussing settlement. A judge or other person designated by
the court may preside over the conference, which may be conducted in
person or remotely bytelephone. Before a settlement conference, the
attorneys must consult with their clients and obtain as much authority
as feasible to settle the case. The court may, as a result of the conference,
enter an order controlling the course of the proceedings or implementing
any settlement agreement.

3. Rule 34—Oral Argument

The Committee is considering amendments to Rule 34 to broadly permit the
court to set the “manner” of oral argument, thereby accommodating oral argument
conducted remotely, in whole or in part, and to limit the rule governing physical
exhibits in the courtroom to in-person arguments.

Rule 34

(b) Notice of Argument; Postponement. The clerk must advise all
parties whether oral argument will be scheduled, and, if so, the date;
and time;-and-plaee for it, and the time allowed for each side. If oral
argument will be heard in person, the clerk must advise all parties of
the place for it. If oral argument will be heard remotely, in whole or in
part, the clerk must advise all parties of the manner in which it will be
heard. A motion to postpone the argument or to allow longer argument
must be filed reasonably in advance of the hearing date.
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(g) Use of Physical Exhibits at Argument; Removal. Counsel
intending to use physical exhibits other than documents at the an in-
person argument must arrange to place them in the courtroom on the
day of the argument before the court convenes. After the argument,
counsel must remove the exhibits from the courtroom, unless the court
directs otherwise. The clerk may destroy or dispose of the exhibits if
counsel does not reclaim them within a reasonable time after the clerk
gives notice to remove them.

4. Rule 45—Clerk’s Duties

The Committee is considering an amendment to Rule 45 to acknowledge the
reality that circumstances may sometimes prevent a clerk or deputy clerk from being
“in attendance” at the clerk’s office. Prior to restyling, the Rule stated that a clerk or
deputy clerk “shall” be in attendance; that was changed to “must.” The Committee is
considering using the word “will” rather than “must.”

It decided against any change to the provision that the court “is always open.”
The provision echoes a statute with roots going back to 1842, 28 U.S.C. § 452, whose
apparent purpose was to empower courts to act between terms (that is, in vacation)
and perhaps to enable judges to act in chambers as well as in open court.

Rule 45

%%k

(2) When Court Is Open. The court of appeals is always open for filing
any paper, issuing and returning process, making a motion, and
entering an order. The clerk’s office with the clerk or a deputy in
attendance must will be open during business hours on all days except
Saturdays, Sundays, and legal holidays. A court may provide by local
rule or by order that the clerk's office be open for specified hours on
Saturdays or on legal holidays other than New Year's Day, Martin
Luther King, Jr.'s Birthday, Washington's Birthday, Memorial Day,
Independence Day, Labor Day, Columbus Day, Veterans’ Day,
Thanksgiving Day, and Christmas Day.
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C. Comprehensive Review of Rules 35 and 40—Rehearing

For several years, the Committee has been considering a comprehensive
revision of Rules 35 and 40. Rule 35 addresses hearing and rehearing en banc, and
Rule 40 addresses panel rehearing.

Early on, the Committee considered three basic approaches that could be taken
in reconciling the two ways of petitioning for rehearing:

1) align the two Rules with each other;
2) revise both Rule 35 and Rule 40, drawing on Rule 21;

3) revise Rule 35 so that it addresses only initial hearing en banc, and revise
Rule 40 so that it addresses both panel rehearing and rehearing en banc.

The Committee viewed the third approach as the most radical but potentially the
most valuable. Under the current Rules, a lawyer must consider both Rule 35 and
Rule 40 when petitioning for rehearing. Litigants frequently request both panel
rehearing and rehearing en banc, and while a litigant seeking only panel rehearing
need only rely on Rule 40, it would be necessary even in that instance to check both
Rules. Reconciling the differences between the two current rules while combining
petitions for panel rehearing and rehearing en banc in one rule would provide clear
guidance.

But there was considerable resistance to this approach, particularly because
devoting Rule 35 to only initial hearing en banc would draw more attention to the
possibility of initial hearing en banc—a proceeding that is and should remain rare.

For a time, the Committee decided to forego any comprehensive revision and
focus instead on spelling out what happens when a petition for rehearing en banc is
filed and the panel believes that it can fix the problem. The goal is to make clear that
a panel can act while still preserving a party’s ability to access the full court. But
working on the specifics led the Committee to revisit the possibility of a
comprehensive revision.

The Committee has not yet decided to recommend a comprehensive revision.
But it has made substantial progress toward creating an integrated draft that will
enable it—and others in the Rules Enabling Act process—to decide whether the
benefits of such a revision are worth the costs.

The central feature of the working draft is that it abrogates Rule 35 and revises
Rule 40 to govern all petitions for rehearing (and the rare initial hearing en banc).
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B Rule 40(a) provides that a party may petition for panel rehearing, rehearing
en banc, or both.

B Rule 40(b) sets forth the criteria for each kind of rehearing.

B Rule 40(c) brings together in one place uniform provisions governing matters
such as the time to file, form, and length. It also provides that any amendment
to a decision restarts the clock for seeking rehearing and that a petition for
rehearing en banc does not limit a panel’s authority to grant relief. These
provisions empower a panel to fix a problem identified by a petition for
rehearing, while not blocking access to the full court.

B Rule 40(d) deals with initial hearing en banc.
Here is the current working draft:

[Rule 35. En Banc Determination] (Abrogated.)

Rule 40. Petition for Panel Rehearing; En Banc Determination.

(a) In General. A party may seek rehearing of a decision
through a petition for panel rehearing, a petition for rehearing en
banc, or a petition for both forms of rehearing. Panel rehearing is the
ordinary means of reconsidering a panel decision, and en banc
rehearing is not favored. Oral argument on whether to grant the
petition is not permitted.

(b) Criteria.

(1) Petition for Panel Rehearing. A petition for panel
rehearing must state with particularity each point of law or fact
that the petitioner believes the court has overlooked or
misapprehended and must argue in support of the petition.

(2) Petition for Rehearing En Banc. A petition for
rehearing en banc must begin with a statement that either:

(A) the panel decision conflicts with a decision of
the United States Supreme Court or of the court to which
the petition is addressed (with citation to the conflicting
case or cases) and consideration by the full court is
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therefore necessary to secure and maintain uniformity of
the court’s decisions; or

(B) the proceeding involves one or more questions
of exceptional importance, each of which must be
concisely stated; for example, a petition may assert that a
proceeding presents a question of exceptional importance
if it involves an issue on which the panel decision conflicts
with the authoritative decisions of other United States
Courts of Appeals that have addressed the issue.

(3) When Rehearing En Banc May Be Ordered. A
majority of the circuit judges who are in regular active service
and who are not disqualified may order that an appeal or other
proceeding be reheard by the court of appeals en banc. A vote
need not be taken to determine whether the case will be reheard
en banc unless a judge calls for a vote. An en banc rehearing is
not favored and ordinarily will not be ordered unless:

(A) en banc consideration is necessary to secure or
maintain uniformity of the court’s decisions; or

(B) the proceeding involves a question of
exceptional importance.

(c) Time to File; Form and Length; Response; Action by
the Court if Granted; Panel’s Authority.

(1) Time. Unless the time is shortened or extended by
order or local rule, a petition for rehearing may be filed within
14 days after entry of judgment, or, if the panel subsequently
amends its decision (on rehearing or otherwise), within 14 days
after the entry of the amended decision. But in a civil case,
unless an order shortens or extends the time, the petition may
be filed by any party within 45 days after such entry if one of the
parties is:

(A) the United States;
(B) a United States agency;

(C) a United States officer or employee sued in an
official capacity; or
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(D) a current or former United States officer or
employee sued in an individual capacity for an act or
omission occurring in connection with duties performed
on the United States’ behalf—including all instances in
which the United States represents that person when the
court of appeals’ judgment is entered or files the petition
for that person.

(2) Form of Petition; Length. The petition must comply
in form with Rule 32. Copies must be served and filed as Rule 31
prescribes, but the number of copies to be filed of a petition
addressed to the court en banc must be prescribed by local rule
and may be altered by order in a particular case. Except by the
court’s permission:

(A) a petition produced using a computer must not
exceed 3,900 words; and

(B) a handwritten or typewritten petition must not
exceed 15 pages.

(3) Response. Unless the court requests, no response to
the petition is permitted. Ordinarily the petition will not be
granted in the absence of such a request. If a response is
requested, the requirements of Rule 40(c)(2) apply to the
response.

(4) Action by the Court. If a petition for rehearing is
granted, the court may do any of the following:

(A) make a final disposition of the case without
reargument;

(B) restore the case to the calendar for reargument
or resubmission; or

(C) 1ssue any other appropriate order [, including
an order that no further petitions for panel rehearing will
be entertained].

(5) Panel’s Authority. A petition for rehearing en banc

of a panel decision does not limit the panel’s authority to grant
relief under Rule 40(c)(4).
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(d) Initial Hearing En Banc. An appeal or other proceeding
may be heard initially en banc, and a party may petition for such a
hearing. The petition must be filed by the date when the appellee’s
brief is due. The provisions of Rule 40(b)(3) apply to an initial hearing
en banc, and those of Rule 40(b)(2) and (c)(2)—(3) apply to a petition
therefor.

There are three particular issues still under discussion.

First, current Rule 35(b)(3) allows circuits, by local rule, to require separate
petitions for panel rehearing and rehearing en banc. Should this local option continue
or should the Rule call for a single petition covering both requests?

Second, when a panel changes its decision in response to a petition for
rehearing, should a party be able to stand on its previously filed petition for rehearing
en banc rather than file a new petition for rehearing? Requiring a new petition is the
clearest way to make a party’s position clear. On the other hand, requiring a new
petition may be burdensome, particularly for pro se litigants.

Third, should the rule state that a panel that changes its decision in response
to a petition for rehearing may order that no further petitions for panel rehearing will
be entertained? The advantage of such a provision would be to save resources when
the panel is convinced that it has heard enough. The disadvantage would be that the
panel can’t know what a party would want to say in response to whatever change it
made.

The major question whether the benefits of a comprehensive revision are
worth the costs will also be discussed further. Notably, two of the strongest
proponents of comprehensive revision are practicing lawyers with considerable
federal appellate expertise. While they themselves are quite familiar with the
interaction of Rules 35 and 40, they are concerned that lawyers without such federal
appellate expertise find Rules 35 and 40 quite confusing.

IV. Other Matters Under Consideration
A. TFP Status

The Committee is continuing to consider suggestions to regularize the criteria
for granting IFP status and to revise Form 4 of the Federal Rules of Appellate
Procedure. This form, unlike the Administrative Office forms used in the district
courts, was adopted pursuant to the Rules Enabling Act. Even though the Civil Rules
Committee has removed the item from its agenda, the Appellate Rules Committee
has not.

Committee on Rules of Practice & Procedure | January 5, 2021 Page 208 of 519



Report to the Standing Committee
Advisory Committee on Appellate Rules
December 8, 2020 Page 15

In addition to reviewing other extant forms (such as one used in other courts
and one published as a suggested federal form), the Committee is seeking information
about how the courts of appeals handle IFP applications, including what standards
are used and what information from Form 4 is actually useful.

B. Relation Forward of Notices of Appeal

The Committee has begun to consider a new suggestion to deal with a recurring
1ssue: premature notices of appeal. In many situations, existing Rule 4(a)(2)—which
provides that a notice of appeal filed after the announcement of a decision but before
its entry is treated as if it were filed immediately after its entry—works appropriately
to save premature notices of appeal. But there are other premature notices of appeal
that are not saved. The Committee considered this problem about a decade ago but
did not find an appropriate solution, apparently because of a concern with inviting
more premature notices of appeal.

The Committee is not inclined to support the solution that was offered in the
suggestion—which would allow any premature notice of appeal to become effective
once a judgment or appealable order is filed—Dbecause it fears that this would cause
more problems than it solves by inviting premature notices of appeal.

At this point, the kinds of cases that appear most sympathetic involve appeals
from district court decisions that could have been certified for immediate appeal
under Civil Rule 54(b) but were not. A belated certification works to save a premature
notice of appeal. But if the case reaches final judgment without a Rule 54(b)
certification ever being entered, a premature notice of appeal can sometimes result
in a loss of appellate rights.

The Committee is exploring ways to deal with this issue, perhaps by increasing
awareness of the effect of a notice of appeal and whether it divests the district court
of jurisdiction. It is not confident that it will succeed this time around, but it will try.

C. Deadline For Electronic Filing (with other Advisory Committees)

The joint subcommittee considering whether the deadline for electronic filing

should be moved to some time prior to midnight continues to gather information, but
that data gathering has been delayed due to COVID-19.
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D. Finality in Consolidated Cases after Hall (with Civil Committee)

The joint subcommittee dealing with finality in consolidated cases continues to
gather information. Any amendment would likely be made to the Civil Rules,
particularly Rule 42 and Rule 54(b), not the Appellate Rules.

The Supreme Court in Hall v. Hall, 138 S. Ct. 1118 (2018), decided that
consolidated actions retain their separate identify for purposes of appeal. If one such
action reaches final judgment it is appealable, even though other consolidated cases
remain pending. This decision creates the risk that some will lose their appellate
rights because they did not realize that their time to appeal had begun to run, and
creates the risk of inefficiency in the courts of appeals because multiple appeals are
taken at different times from a proceeding that a district judge thought similar
enough to warrant consolidation.

A docket study by Emery Lee of the Federal Judicial Center has identified
thousands of consolidated cases, not including MDL cases. A sample of four hundred
of these consolidated cases revealed nine that produced a final judgment in one
originally separate action while the rest of the consolidated proceeding remained
pending. He projected that there may be hundreds of such instances every year.

No particular problems were found in the cases from this sample, leaving the
joint committee with little sense of urgency. However, problems may exist but be
hidden. Lawyers may miss the issue, and only discover it when it is too late. Lawyers
who are aware of the issue spend time determining whether a decision in consolidated
proceedings finally resolves one of the originally separate actions. Courts may
overlook the problem. The one thing that is said in favor of the rule in Hall is that it
1s clear. But while it is clear in simple cases, it is not so clear in cases where there
has been a consolidated amended complaint or where additional parties have been
added after consolidation.

For now, the joint subcommittee continues its evaluation.
V. Items Removed or Tabled

The Committee has been considering a suggestion that Civil Rule 17 be
amended to require, rather than merely permit, the use of an official title in official
capacity actions, and that Appellate Rule 43 be amended accordingly. Previously, this
matter was tabled pending the gathering of information about how Circuit Clerks
currently handle the naming of official capacity actions.

The information gathered revealed that most litigants and courts use an
individual’s name. In the Civil Rules Committee, the Department of Justice opposed

Committee on Rules of Practice & Procedure | January 5, 2021 Page 210 of 519



Report to the Standing Committee
Advisory Committee on Appellate Rules
December 8, 2020 Page 17

the suggestion, not only because there was no problem needing fixing, but because
the use of titles can be complicated. The Civil Rules Committee removed the item
from its agenda, and the Appellate Rules Committee did the same.

The Committee considered a suggestion that Civil Rule 11 be amended to
require prefiling review of all complaints, matching the prefiling review of IFP cases
under 28 U.S.C. § 1915(e), and that a new Rule 25.1 be added to the Appellate Rules
to incorporate Civil Rule 11. The Committee saw no problem that needs to be
addressed and removed this item from its agenda.

The Committee considered a suggestion that electronic filing be made more
widely available to pro se litigants, especially because of the pandemic. There have
been many similar suggestions made to the Civil Rules Committee. Current Appellate
Rule 25(a)(2)(B) establishes a presumption against electronic filing by pro se litigants,
but a court order or local rule may permit it.

The Committee discussed that in the past, clerks—especially district court
clerks—have voiced strong opposition to more broadly permitting electronic filing by
pro se litigants, but that the big staffing issue in the pandemic has been sending
people into the office to deal with the paper filings. The Committee decided to table
the matter, revisiting it once it sees what the Civil Rules Committee does.
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Minutes of the Fall 2020 Meeting of the
Advisory Committee on the Appellate Rules
October 20, 2020
Via Teams

Judge Jay Bybee, Chair, Advisory Committee on the Appellate Rules, called
the meeting of the Advisory Committee on the Appellate Rules to order on Tuesday,
October 20, 2020, at 10:00 a.m. EDT. The meeting was conducted remotely, using
Microsoft Teams.

In addition to Judge Bybee, the following members of the Advisory Committee
on the Appellate Rules were present: Justice Judith L. French, Judge Stephen Joseph
Murphy III, Professor Stephen E. Sachs, Danielle Spinelli, Judge Paul J. Watford,
and Lisa Wright. Acting Solicitor General Jeffrey B. Wall was represented by H.
Thomas Byron III, Senior Appellate Counsel, Department of Justice.

Also present were: Judge John D. Bates, Chair, Standing Commaittee on the
Rules of Practice and Procedure; Judge Frank Hull, Member, Standing Committee
on the Rules of Practice and Procedure, and Liaison Member, Advisory Committee on
the Appellate Rules; Molly Dwyer, Clerk of Court Representative, Advisory
Committee on the Appellate Rules; Rebecca A. Womeldorf, Secretary, Standing
Committee on the Rules of Practice and Procedure and Rules Committee Chief
Counsel; Bridget M. Healy, Attorney Advisor, Rules Committee Staff (RCS); Shelly
Cox, Administrative Analyst, RCS; Kevin Crenny, Rules Law Clerk, RCS; Marie
Leary, Senior Research Associate, Federal Judicial Center; Brittany Bunting,
Administrative Analyst, RCS; Professor Edward A. Hartnett, Reporter, Advisory
Committee on the Appellate Rules; Professor Daniel J. Capra, Reporter, Advisory
Committee on the Rules of Evidence and Liaison to the CARES Act Subcommittees;
Professor Catherine T. Struve, Reporter, Standing Committee on the Rules of
Practice and Procedure; and Professor Daniel R. Coquillette, Consultant, Standing
Committee on the Rules of Practice and Procedure.

I. Introduction

Judge Bybee opened the meeting and greeted everyone, particularly Molly
Dwyer, the new Clerk Representative. He offered his heartfelt appreciation to Judge
Michael Chagares, the immediate past chair of the Committee.

I1. Report on Meeting of the Standing Committee

The draft minutes of the June Standing Committee meeting are in the agenda
book, along with the report of the Standing Committee to the Judicial Conference.

1
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ITII. Approval of the Minutes

The draft minutes of the April 3, 2020, Advisory Committee meeting were
approved.

IV. Discussion of Matters Published for Public Comment

A. Proposed Amendment to Rule 42—Stipulated Dismissal of Appeal
(17-AP-G)

The Reporter stated that the Advisory Committee had submitted for final
approval a proposed amendment to Rule 42 that would make it mandatory for a Clerk
to dismiss an appeal when the parties so stipulate. The Standing Committee,
however, was concerned how this proposed amendment could interact with local
circuit rules that require evidence of a criminal defendant’s consent to dismissal of
an appeal. As reflected in the agenda book (page 107), he suggested the addition of a
provision to deal with this concern:

(d) Criminal Cases. A court may, by local rule, impose requirements
to ensure that a defendant consents to the dismissal of an appeal in a
criminal case.

He added that Professor Struve was concerned that this phrasing might be
read by naive readers (particularly defendants themselves) as suggesting that the
court of appeals should pressure a defendant to withdraw an appeal. Professor Struve
added that no lawyer would read it this way but was concerned about paranoid
readings by inmates. She suggested rewriting the provision.

Judge Bybee noted that the proposed addition sends readers to the local rules.
Professor Struve responded that her concern was not that any court of appeals would
think that it should pressure defendants, but that she is always looking out for ways
that members of the public might misread rules.

An academic member suggested using the phrase “confirm whether” instead of
“ensure that” and asked whether the addition should be limited to criminal appeals
or extend to habeas cases or civil cases generally. Judge Bates suggested that perhaps
the addition be broadened to require compliance with all relevant local rules, but also
stated that he was not aware of any such local rules other than those dealing with
criminal appeals.

Mr. Byron responded that if the Appellate Rules are to encourage or permit
local rules, they should do so in a focused way. To date, the relevant local rules are
limited; we should not encourage more local rule making, particularly since the point

2
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of the amendment is to require that courts dismiss when the parties stipulate. He
said that the addition should not extend to civil cases, including habeas, and noted
that securing the parties’ consent would be complicated in cases with corporate
parties.

The Reporter asked whether the change to “confirm whether” met Professor
Struve’s concern. She agreed it did.

An attorney member noted that she was not familiar with stipulated
dismissals in criminal cases, and that in her experience, such a dismissal was done
by motion. The Reporter responded that the concern raised by the Standing
Committee was about stipulated dismissals, but that the proposed amendment would
reach both.

Judge Bybee moved that the phrase “ensure that” be replaced by the phrase
“confirm whether.” Mr. Byron found that phrasing awkward: if one imposes a
requirement it is usually to do something. Perhaps “confirm that” would be better.
Professor Struve suggested “confirm that the defendant is consenting.” An attorney
member suggested “confirm that the defendant has consented.” This last suggestion
was met with unanimous approval.

The Committee approved the following addition:
(d) Criminal Cases. A court may, by local rule, impose requirements

to confirm that a defendant has consented to the dismissal of an appeal
in a criminal case.

B. Proposed Amendment to Rule 25—Railroad Retirement Act (18-AP-
E)

The Reporter explained that the proposed amendment to Rule 25 would extend
the privacy protection now given to Social Security and immigration cases to Railroad
Retirement Act cases. The reason for the amendment is that Railroad Retirement Act
benefit cases are very similar to Social Security Act cases. But unlike Social Security
Act cases, Railroad Retirement Act cases are brought directly to the courts of appeals.

The proposal has been published for public comment. Only one comment has
been received; that comment (reproduced on page 109 of the agenda book) is not
specifically directed to the proposed amendment. The Standing Committee, however,
expressed some concern about whether other kinds of cases—such as ERISA cases
and Hague Convention cases—might warrant similar treatment and asked that
outreach be done to relevant stakeholders. The Reporter noted that he had reached
out to the ABA Joint Committee on Employee Benefits but had not yet heard back.
He invited members of the Committee to suggest any additional outreach,
particularly regarding Hague Convention cases.

3
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He added that it was somewhat awkward because any amendment to deal with
such cases would have to be to the Civil Rules rather than the Appellate Rules. In
most instances, the Appellate Rules can simply piggyback on the privacy protections
in the Civil Rules. The only reason this Committee got involved with this proposed
amendment is that Railroad Retirement Act cases come directly to the courts of
appeals.

Judge Bybee stated that this should be worked out with the Civil Rules
Committee; our work 1s done here. Both Judge Bates and Professor Coquillette stated
that the Reporter should talk to the reporters for the Civil Rules Committee.

V. Discussion of Matters Before Subcommittees
A. Proposed Amendment to Rule 2—CARES Act

The Reporter presented the subcommittee’s report regarding the CARES Act
(Agenda Book page 115). He stated that Congress had directed the Judicial
Conference to consider amendments under the Rules Enabling Act to address future
emergencies. Each of the Advisory Committees has undertaken this task. The
Evidence Committee decided that no changes were needed, thereby freeing its
reporter, Professor Daniel Capra, to coordinate the efforts of the other Committees.

Thus far, the various subcommittees have taken a range of approaches, with
Criminal being the most restrictive, Appellate the least restrictive, and Civil and
Bankruptcy in between. There are three major issues: what triggers the emergency
provisions, who decides whether to invoke those provisions, and what can be changed
In an emergency.

All four subcommittees are using the same basic triggering language—“If
extraordinary circumstances relating to public health or safety, or affecting physical
or electronic access to a [court of appeals], substantially impair the ability of a [court
of appeals] to perform its functions in compliance with these Rules.” Criminal,
however, adds a requirement that there be no feasible alternative.

The four subcommittees differ regarding who is empowered to invoke the
emergency provisions. Criminal and Civil restrict the power to the dJudicial
Conference, with Criminal adding the requirement of particular findings.
Bankruptcy adds both the Chief Circuit Judge and the Chief Judge of the Bankruptcy
Court. The Appellate subcommittee proposal empowers the Chief Judge of the Circuit
and the Judicial Conference, with power in the latter to review and revise any
determination of the former.

Other Committees list particular rules that can be changed. The Appellate
subcommittee proposal does not, reflecting that existing Rule 2 permits virtually any
rule to be suspended in a particular case.

4
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Professor Capra elaborated on some of the differences between the various
subcommittees, noting that many are stylistic, but that Appellate is the outlier in
being so open-ended.

Mr. Byron stated that it is appropriate for Appellate to be more open-ended
and that we should advocate for that approach. Professor Capra stated that there is
much to be said for uniformity, and that the various subcommittees are using the
same basic definition of an emergency but have considerable disuniformity.

An academic member raised a question of statutory authority. 28 U.S.C. § 2071
gives each court rule making authority, and 28 U.S.C. § 2072 gives the Supreme
Court general rule making authority. 28 U.S.C. § 331 gives the Judicial Conference
the authority to modify or abrogate local rules that are inconsistent with federal law.
But where does the Judicial Conference or the Chief Judge get the authority to
promulgate a rule? In response to a question from Judge Bybee about whether a
similar problem affects the existing Rule 2, an academic member stated that a panel
hearing a case has authority to act, and existing Rule 2 provides that it is not hemmed
in by other existing rules. He suggested that the authority should be channeled
through local rules, which in turn could authorize the Chief Judge to act, and the
Judicial Conference be empowered to make recommendations.

Judge Bates observed that other committees are proposing language that
would substitute for the existing rules that are suspended. The proposed amendment
to Rule 2 gives leeway to suspend, but it doesn’t say what replaces the suspended
rule. This may be a concern when the proposed rules go to the Judicial Conference,
the Supreme Court, and Congress.

The Reporter suggested that the CARES Act itself might provide the necessary
statutory authorization. A judge member agreed with Judge Bates; there is a
difference between suspending the rules and issuing rules. The court should have
power, not the chief judge.

Professor Coquillette drew on his institutional memory to recall that when
Congress wants the rules committees to do something, it is willing to clarify their
authority. It’s not a practical problem; Congress wants the committees to act. On the
other hand, using local rules is much more problematic. It is far easier for Congress
to oversee the Rules Enabling Act rulemaking process than to oversee local rules.

Professor Capra added that the authority issue is not a problem if the Judicial
Conference is simply making findings that trigger alternatives that are built into the

rules.

An academic member noted that the CARES Act refers only to presidential
declarations of national emergencies. He is particularly concerned about the Judicial
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Conference, which does not seem to have any rule making authority on its own. A
local rule, however, can preauthorize the chief judge to act.

Professor Capra stated that each of the various subcommittees reached beyond
presidential declarations of national emergencies, concluding that the proposed
amendments need not be tied to such an emergency.

In response to a question, Judge Bates clarified that while nothing has
lessened the urgency of moving forward, no action was expected at the January
meeting of the Standing Committee. Instead, the expectation is that there will be
some disuniformity among the proposals from the various committees. This
Committee should send forward for discussion what it thinks best.

The Reporter stated that the standard for an emergency was close to uniform,
but that there is a significant difference as to who could invoke the emergency
provisions. Judge Bates emphasized that the issue of the authority of the Judicial
Conference is more of an issue for the proposal before this committee than for the
proposals before other committees. He added that it is problematic to throw the
problem to local rulemaking, because that process is not a quick one. Some wonder
whether the Judicial Conference can act quickly enough, but local rules are slow. An
academic member responded that the local rules could preauthorize the chief judge
to act.

Professor Capra stated that local rules would be fighting words for the
Criminal Committee. He added that, under the approach taken by other committees,
the Judicial Conference would not be engaged in rulemaking, but only declaring that
an emergency exists, triggering the replacement rules that then take effect.

Professor Struve urged the Committee to focus on what it thought the best
approach would be rather than the question of authorization, noting that Congress
might bless the results with legislation if needed.

A judge member expressed concerns about someone acting unilaterally. Judge
Bybee stated that he was comfortable with giving authority to the Chief Judge, noting
that in the Ninth Circuit, there is an active executive committee. Mr. Byron agreed
that he i1s not concerned about a rogue chief judge, and that a majority of the court
could overrule. A different judge member stated that her court also has an executive
committee, that any chief judge seeks consensus, and that a majority could override.
She added that her court suspended the requirement of paper submissions, and the
chief consulted with everyone. Ms. Dwyer agreed that the chief judge is appropriate
as an initial decisionmaker, based on working for 32 years under 8 different chief
judges.

An academic member suggested empowering the court to act, providing that
unless the court orders otherwise, the Chief Circuit Judge may act on a court’s behallf,
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and empowering the Judicial Conference to recommend suspensions to one or more
circuits, as well as reviewing and revising determinations by the court.

Professor Capra observed that this suggestion is even more at odds with other
committee because it means that the Judicial Conference would not itself be taking
action.

Mr. Byron stated he is happy with giving the power to the chief judge but did
not oppose the alternative of empowering the court. He added that uniformity is
appropriate; if the Judicial Conference has statutory authority, it should be
empowered to make the decision. An academic member clarified that his only
objection to the role of the Judicial Conference concerned its statutory authority.

A judge member expressed concern with giving the power to the chief judge,
preferring that it be vested in the court. Professor Coquillette stated that the
executive committee of the Judicial Conference moves fast when it has to and is under
the control of the Chief Justice.

The Reporter suggested addressing separately (1) the power of the chief judge
and (2) the power of the Judicial Conference. The Committee reached a tentative
consensus to empower the court and the Judicial Conference, while permitting the
chief judge to act on the court’s behalf unless the court orders otherwise.

An academic member raised two additional issues: Should there be a 90-day
sunset provision? Should the proposed amendment be limited, as existing Rule 2 1is,
by Rule 26(b)?

As to the first issue, the Reporter responded that the proposal required that
the suspension be ended when the substantial impairment no longer exists, and
Professor Capra stated that other committees are proposing 90-day renewable
periods. Mr. Byron observed that our current situation has lasted well more than 90
days.

As to the second issue, the Reporter stated the proposal would allow the
suspension of rule-based time limits, but not statutory time limits. Professor Struve
suggested that this distinction be written into the text of the rule. Mr. Byron
appreciated the value of being clear in the text of the rule but was concerned about
trying to identify the limits of what could be suspended. An academic member
suggested adding “other than times limits imposed by statute”; the Reporter
suggested “other than jurisdictional times limits imposed by statute.” Professor
Struve suggested that precision is appropriate, and suggested “other than times
limits imposed by statute and described in Rule 26(b)(1)—(2).” Mr. Byron was
persuaded.

The Committee produced the following working draft:
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Rule 2. Suspension of Rules

(a) Particular Cases. On its own or a party’s motion, a court of appeals
may—to expedite its decision or for other good cause—suspend any
provision of these Rules in a particular case and order proceedings as it
directs, except as otherwise provided in Rule 26(b).

(b) Rule Emergencies. If extraordinary circumstances relating to
public health or safety, or affecting physical or electronic access to a
court of appeals, substantially impair the ability of a court of appeals to
perform its functions in compliance with these Rules, the court may
suspend any provision of these Rules in that circuit, other than time
limits imposed by statute and described in Rule 26(b)(1)—(2). The court
must end the suspension when the substantial impairment no longer
exists. The Judicial Conference of the United States may exercise this
same power to suspend in one or more circuits, and may review and
revise any determination by a court under this rule. Unless the court
orders otherwise, the Chief Circuit Judge may act on a court’s behalf
under this Rule.

Judges Bates urged the Committee to be prepared to defend the decision to
empower the chief judge, as opposed to leaving the decision to the Judicial
Conference, as Civil and Criminal propose.

Mr. Byron stated that appellate judges act collegially on behalf of the whole
court in ordinary appeals. Unlike district judges, they do not act independently. The
Reporter added that the issues addressed by district judges include trials, with juries
and witnesses, while appellate judges at most hear oral argument, so that greater
flexibility in suspending the rules is appropriate—as existing Rule 2 reflects. A judge
member added that individual circuit judges exercise little authority, but individual
district judges exercise considerable authority. A circuit judge’s colleagues can
overrule that judge’s decision; a district judge’s colleagues can’t. The public is much
more affected in the district court, considering all the ways in which the public comes
to proceedings in a district court. The public has little role in the courts of appeals; in
her court, only 15% of the appeals are orally argued.

Judge Bates responded that this is all basically accurate and distinguishes the
chief judge of a circuit from the chief judge of a district. But the question isn’t chief
judge of a circuit vs. the chief judge of a district; it is chief judge of a circuit vs. the
Judicial Conference.

Professor Coquillette added that this could be a real concern when the proposal

1s before the Standing Committee. The Judicial Conference is very collegial; the chief
judges of each circuit will be involved.
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A judge member supported keeping the authority in the chief judge, mainly for
efficiency reasons. But if that’s going to cause problems with the Standing
Committee, it may be better to simply put the authority in the Judicial Conference.
The chief judge will deal with the executive committee of the Judicial Conference.

Judge Bybee noted that we already have Rule 2; the proposal we are
considering looks an awful lot like just using Rule 2 in every case.

Mr. Byron stated that he preferred staying with what we have, but that if the
Standing Committee opposes giving this authority to anyone but the Judicial
Conference, he can live with it.

An academic member suggested giving the Judicial Conference the authority
to declare an emergency. That declaration, in turn, would trigger the power of the
court (or the chief judge, unless the court orders otherwise) to suspend. Judge Bates
stated that there might be pushback in the Supreme Court or Congress about
different solutions in different parts of the country to a national emergency. He
emphasized a particular concern if the emergency rule did not identify the substitute
rule that would govern if the ordinary rule were suspended. He is concerned about
Congress getting into the act. Professor Coquillette agreed. Professor Capra stated
that the latest suggestion (giving the Judicial Conference authority to declare an
emergency) would move the Appellate proposal closer to that of other committees.
There would still be the need to identify which rules were suspended.

The Reporter cautioned that an emergency rule that specified which rules
could be suspended ran the risk of losing the flexibility provided by existing Rule 2,
which seems to have been sufficient for this pandemic.

Judge Bates observed that the Advisory Committee on Civil Rules had a
similar concern and came close to not recommending an emergency rule. Criminal is
in a different situation.

A judge member like the idea of doing nothing. There’s no issue of statutory
authority. Rule 2 has already been adopted.

Mr. Byron suggested that we propose the broad version of Rule 2 that we have
been working with and pull it if we meet with significant push back. A judge member
stated that he would be willing to give up on the authority of the chief judge, leaving
it in the hands of the Judicial Conference, but that if we had to specify which rules
could be suspended, he would withdraw the proposal.

Mr. Byron stated that there are relative risks to consider. If it is necessary to
leave the authority in the Judicial Conference alone, that’s probably okay. But the
biggest risk would be if others insist on identifying particular rules that can be
suspended and specifying their replacements. That would limit existing authority.
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The Committee agreed without dissent to forward the working draft above to
the Standing Committee for discussion.

The Reporter noted that the Civil Rules Committee currently lists Civil Rule 6
as one that could be suspended in an emergency. If that goes forward, it will be
necessary to coordinate with this Committee.

The Committee recessed for lunch at approximately 12:45 p.m. and reconvened
at approximately 1:15 p.m.

The Reporter presented the rest of the recommendations by the CARES Act
subcommittee. Reviewing the Federal Rules of Appellate Procedure in light of the
experience of the pandemic led the subcommittee to suggest some changes without
regard to a rules emergency (agenda book page 118).

FRAP 4(c). The subcommittee recommended providing for situations where a
prison mail system is unavailable by adding a new provision to the prisoner mail box
rule: “If an institution’s internal mail system is not available on the last day for filing,
an inmate who files a notice of appeal on the first day that it becomes available
receives the benefit of this rule.”

FRAP 26(a)(3). The subcommittee considered defining “inaccessibility” of the
clerk’s office in a way that takes account of the possibility that electronic filing might
be unavailable. But further research led the subcommittee to recommend not making
any revision to FRAP 26(a)(3). That’s because the 2009 amendment removed the
reference to “weather or other conditions” precisely to account for the possibility of
inaccessibility of electronic filing.

FRAP 33. The subcommittee recommended permitting an appeal conference to
be conducted “remotely” rather than “by telephone.”

FRAP 34(b). The subcommittee recommended providing that argument may be
held in a courtroom as usual, but with some participants joining in remotely and,
more broadly, permitting the court to set the “manner” of oral argument. To do this,
the requirement that the clerk advise all parties of the “place” for oral argument
would be deleted, and the following provision would be added: “If oral argument will
be heard in person, the clerk must advise all parties of the place for it. If oral
argument will be heard remotely, in whole or in part, the clerk must advise all parties
of the manner in which it will be heard.”

FRAP 34(g). The subcommittee recommended that the rules governing use of
physical exhibits apply only if argument is held in person, by adding the phrase “an
in-person” before the word argument. Judge Bybee noted that physical exhibits might
be used in a remote argument. The Reporter responded that Rule 34 requires that
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arrangements be made for placing physical exhibits in the courtroom and removing
them, requirements that would not apply to a remote argument.

FRAP 45(a). The subcommittee looked into clarifying the interplay between a
court being “always open” under Rule 45 and the clerk’s office being “inaccessible”
under Rule 26. Given the history and apparent purpose of the “court always open”
provision, and its connection to longstanding statutory provisions, the subcommittee
suggested leaving the “court always open” provision in place rather than making any
change to it. On the other hand, it is difficult to see how the requirement that the
clerk or a deputy must be in attendance during business hours can be reconciled with
the possibility envisioned by Rule 26 that the clerk’s office might be inaccessible. Prior
to restyling, the word used was “shall,” rather than “must,” and “shall” often carries
some element of discretion. But the stylists banned the word “shall,” so the “shall”
became a “must.” Rather than trying to restore “shall’—as was done for Civil Rule 56
in 2010—the subcommittee recommended leaving the word “must,” but imposing the
duty only whenever reasonably possible.

Judge Bates stated that the phrase “reasonably possible” was not a common
one. He suggested a possible cross-reference to Rule 26. Judge Bybee noted that there
is always a force majeure exception. Mr. Byron suggested instead that the word
“must” be replaced by the word “will,” so that the rule would provide. “The clerk’s
office with the clerk or a deputy in attendance will be open during business hours on
all days except Saturdays, Sundays, and legal holidays.”

With this change, the Committee agreed unanimously to forward these
proposed amendments to the Standing Committee for discussion.

B. Proposed Amendment to Rules 35 and 40—Rehearing

Professor Sachs presented the subcommittee’s report regarding Rule 35 and 40
(agenda book page 125). He explained that this project has been kicking around for
some time. There is considerable duplication that results from having two rules that
address rehearing. The Committee previously focused on spelling out what happens
when a petition for rehearing en banc is filed and the panel believes that it can fix
the problem. How do we make clear that this can happen while still preserving a
party’s right to access the full court? Working on the specifics revealed a spaghetti
string of cross-references.

As a result, the Committee asked the subcommittee to attempt to integrate the
two rules. The main arguments against doing so is that the changes are mostly
stylistic, that renumbering rules can produce some difficulties in legal research, and
that local rules will themselves have to be renumbered. On the other hand, having a
single rule governing rehearing is much less confusing for those not already familiar
with appellate practice.
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The subcommittee proposes that Rule 35 be abrogated and that a single rule—
Rule 40—govern all petitions for rehearing. Proposed Rule 40(a) provides that a party
may petition for panel rehearing, for rehearing en banc, or for either. Proposed Rule
40(b) sets forth the criteria for each kind of rehearing. Proposed Rule 40(c) brings
together in one place uniform provisions governing matters such as the time to file,
form, and length.

The key moves to deal with the problem that prompted this project are
contained in proposed (c)(1) and (c)(5). Proposed (c)(1) provides that any amendment
to a decision restarts the clock for seeking rehearing, thereby not blocking access to
the full court. Proposed (c)(5) provides that a petition for rehearing en banc does not
limit a panel’s authority to grant relief.

Before turning to the details of the proposal, the Committee first discussed the
big question: whether or not to engage in the comprehensive revision. Mr. Byron
thanked Professor Sachs for the huge amount of work and reflection he put into this
project. Mr. Byron stated that for the last several years he has been advocating a
comprehensive revision. It provides a real benefit of clarifying the interaction of panel
rehearing and rehearing en banc, and of creating a single resource rather than
leaving readers flipping back and forth between two rules. This is a huge
improvement.

A lawyer member stated that overall this is great, but had one concern about
the statement that panel rehearing is the “ordinary” means of reconsidering a panel
decision. She found that phrasing too encouraging; panel rehearing is not ordinarily
done. Judge Bybee added that none of this is favored.

A judge member stated that she has never been in favor of the comprehensive
revision, seeing no problem that needs fixing. The substantive standards for each
kinds of rehearing are totally different. The proposed additions contained in (c)(1)
and (c)(5) to deal with the identified problem can be put in one of the rules; there is
no need to redo the whole thing. The comprehensive revision will create tremendous
work for the courts and will make people file combined petitions for panel rehearing
and rehearing en banc. Now, forty percent seek only panel rehearing; with this
amendment, everyone will file for both. The ship has sailed on a comprehensive
revision, but it is important to keep people from filing for both all the time. The
prohibition on oral argument should be placed in (b)(1) dealing with panel rehearing.

Professor Sachs responded that it is a good idea to extend the existing
prohibition on oral argument to en banc petitions. A lawyer member stated that she
was not aware that the Committee had yet made a decision to consolidate Rules 35
and 40, and that she had never heard of a court hearing argument on a petition for
rehearing. She suggested adding “unless the court orders otherwise.” No member of
the Committee could identify a situation in which a court would hold oral argument
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on the question whether to grant rehearing—as opposed to hearing oral argument on
the merits after deciding to grant rehearing. Mr. Byron and Judge Bybee suggested
moving the prohibition on oral argument to subsection (a). Professor Sachs voiced
support for making clear that the prohibition on oral argument applies to the petition
for rehearing itself and feared that adding “unless the court orders otherwise” would
invite motions for oral argument on the petition. The Committee agreed to move the
provision regarding oral argument to subsection (a) and revise it to read, “Oral
argument on whether to grant the petition is not permitted.”

Discussion then turned to the first bracketed language in the subcommittee’s
draft (agenda book page 127). That language in (b)(2) would require that a petition
for rehearing en banc also meet the standard in (b)(1) for a petition for panel
rehearing.

A lawyer member stated that this bracketed language doesn’t make sense. A
petition for rehearing en banc might not involve a claim that the panel
misapprehended any law or fact; it might simply argue that the prior precedent
should be revisited. She urged deleting the bracketed language. Judge Bybee agreed,
and no one urged keeping it.

Professor Sachs then explained the reasons for retaining the second bracketed
language in the subcommittee’s draft. That language in (b)(3) establishes the criteria
for rehearing en banc that applies even when the court acts sua sponte. He also
worried about the negative inference that some could draw if the provision, which is
in current Rule 35, were delated.

A lawyer member stated that the language is certainly duplicative, and that
she 1s not worried about sua sponte rehearing. A judge member urged changing as
little as possible in the existing rule. This accentuates the point. The proposed rule is
so much shorter than the existing rules. Judge Bybee added that any redundancy is
in the existing Rule 35. A lawyer member noted that the proposed rule now says that
rehearing en banc “is not favored” twice; maybe it’s worth making that point twice. A
judge member noted that 50% of appeals involve pro se litigants.

No member of the Committee objected to retaining this language.

A judge member suggested that proposed (c)(1), which restarts the time to file
a petition for rehearing after a decision is amended, should refer to when the “panel”
amends its decision, not when the “court” amends its decision. Professor Sachs
responded that use of the word “court” was deliberate, to take account of the
possibility of seeking rehearing of an en banc court’s decision. While rare, an en banc
court could make a mistake; even the Supreme Court allows petitions for rehearing
of its decisions. A judge member stated that this project started because of an
identified problem dealing with panel decisions; we shouldn’t make this change.

13

Committee on Rules of Practice & Procedure | January 5, 2021 Page 227 of 519



Judge Bybee pointed out that using the word “panel” would include the en banc
panels used in the Ninth Circuit, where it is possible to have a super en banc.

The Committee decided to use the word “panel” rather than “court.”

A judge member stated that Professor Sachs had produced a phenomenal draft,
and asked what happens if a party files a petition for rehearing en banc and, while it
1s pending, the panel changes its decision? She urged that a party should be able to
stand on the already-filed petition for rehearing en banc, amend it, or file a new one.

Professor Sachs responded that, under the current draft, the earlier petition is
wiped out and treated as moot. The clock starts for a new one. The party may have a
very different point.

A judge member stated that the change might be minor, so a party might want
to simply stand on the existing petition or amend it.

A lawyer member stated that she would file a new petition, alerting the court
that she still wanted the rehearing en banc. She suggested that it might be worth
clarifying this in (c)(5).

Mr. Byron agreed that a litigant’s response should be clear. A new petition
makes the litigant’s response clear, including to the clerk. A judge member expressed
concern that this will lead to pro se litigants having to file new sets of papers, even
where the change was minor. Mr. Byron stated that requiring a new filing is the
clearest way to know the litigant’s position. Judge Bybee stated that this could be
very difficult for little folks; Mr. Byron responded that a pro se letter could be treated
as a petition.

The Reporter noted that we are not trying to submit a draft for the Standing
Committee to approve for publication at its January meeting. The Committee decided
to leave this issue to be considered further by the subcommittee.

A lawyer member raised an issue that had not been considered by the
subcommittee. Subsection (c)(3) of the subcommittee’s draft provides that “ordinarily”
a petition will not be granted in the absence of a request for a response. She was
recently involved in a case where a panel amended an opinion in response to a petition
for rehearing without calling for a response. Perhaps the panel figured that since the
same party prevailed, it didn’t matter. But if a response had been sought, the
prevailing party could have pointed out that the issue had been expressly waived.
She is still dealing with the fallout. Perhaps stronger language could be used.

Judge Bybee noted that sometimes scrivener’s errors are fixed without calling
for a response. Sometimes parties simply want their ages stated correctly, or their
names spelled correctly. A judge member suggested maybe something that required
that a decision not be “substantively amended” without calling for a response. A
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lawyer member stated that in another context, the subcommittee struggled with a
similar question, and ultimately decided against using the modifier “substantive.”

Professor Sachs then turned to the final bracketed language from the
subcommittee draft, subsection (c)(4)(C) (agenda book page 128). The question is
whether to include language that would add new language, not in the current rules,
empowering a panel to prevent second or successive rehearing petitions; a concern is
not preventing access to the full court. In response to a question from a judge member,
he explained that rest of proposed section (c)(4) currently applies to panel rehearing,
but that it makes sense for it to apply to both a panel and the full court. It doesn’t
1mpose a restriction on the full court.

A judge member stated that we should not add the new bracketed language,
especially if we require a new petition in response to changes made by a panel. Judge
Bybee noted that his court issues these orders, but he now questions whether it

should.

A lawyer member stated that even if a panel is empowered to block further
petitions for panel rehearing, it should not be empowered to block petitions for
rehearing en banc.

A judge member urged keeping out the new language and suggested, more
broadly, that subsection (c)(4) doesn’t really fit the en banc court, urging that it
remain limited to panel rehearing.

A lawyer member responded that no substantive change is intended, that
applying subsection (c)(4) to the en banc court is the consequence of combing the two
rules, and that it does fit the en banc court. Professor Sachs agreed that while it is a
change, it 1s not a substantive change, and worries about negative inferences if the
subsection is limited to panels. A judge member responded that the en banc court has
inherent power to do whatever it wants. A lawyer member noted that the rule can
make clear to litigants what a court may do.

A judge member drew attention to current Rule 35 (b)(3), which provides that
length limitations apply to separately filed petitions for panel rehearing and
rehearing en banc as if they were a single document, unless a local rule requires
separate petitions. Does the subcommittee proposal change that?

Professor Sachs responded that it was intentional to require a single document
subject to the word limits. In response to a question about what would happen if a
party filed separate documents, Professor Sachs stated that the subcommittee did not
envision that the use of the word “either” in subsection (a) would lead parties to file
two separate documents. A lawyer member suggested using the word “both” rather
than “either.”
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The concern remains whether to remove the ability of local rules to require
separate documents. The Committee’s recollection is that at this point only the Court
of Appeals for the Fifth Circuit has such a local rule. We will check with the Fifth
Circuit.

The subcommittee will continue its work in light of this discussion. A judge
member stated that it was a great improvement.

C. IFP Standards—(19-AP-C)

The Reporter reported on the work of the IFP subcommittee (agenda book page
144). The subcommittee is considering a suggestion by Sai to regularize the criteria
for granting IFP status and to revise the IFP form. The Civil Rules Committee has
removed the item from its agenda. The forms used in the district courts are
Administrative Office forms that can be revised by the Administrative Office. The
form used 1n courts of appeals, however, 1s Form 4 of the Federal Rules of Appellate
Procedure and adopted pursuant to the Rules Enabling Act.

There is reason to think that the there is considerable variation in the way the
IFP statute is implemented across the district courts. In addition, the IFP statute, as
amended by the Prison Litigation Reform Act, is a mess.

The subcommittee is looking at other forms. It also hopes to learn how the
courts of appeals handle IFP applications, including what standards are used and
what information from Form 4 is actually useful.

Ms. Dwyer will look into this.
D. Relation Forward of Notices of Appeal—(20-AP-A)

Mr. Byron presented the report of the subcommittee (agenda book page 155).
The subcommittee is considering a suggestion to deal with premature notices of
appeal. While the existing Rule 4(a)(2) usually works, there are situations in which
there is a discernible problem, even if that problem is not large.

The solution offered by Professor Bryan Lammon, who submitted the
suggestion, would allow any premature notice of appeal to become effective once a
judgment or appealable order is filed. The subcommittee thinks that this proposed
solution would cause more problems than it solves.

One category of cases is the most sympathetic one. These cases involve appeals
from district court decisions that could have been certified for immediate appeal
under Civil Rule 54(b) but were not. A belated certification works, but what if the
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case reaches final judgment without a Rule 54(b) certification? Sometimes, but not
always, this results in a loss of appellate rights.

Another category of cases involves appeals from decisions regarding liability
without a determination of the remedy. A third category involves appeals from
reports and recommendation by magistrate judges prior to their adoption by a district
judge. This final category often involves pro se litigants.

All the solutions that the subcommittee has considered so far are
unsatisfactory. We do not want to create incentives for premature notices of appeal.
Perhaps there is a way to increase awareness of the effect of a notice of appeal and
whether it divests the district court of jurisdiction. The subcommittee will continue
to look.

VI. Discussion of Matters Before Joint Subcommittees
A. Electronic Filing Deadlines (19-AP-E)

Judge Bybee reported that the joint subcommittee considering whether the
deadline for electronic filing should be moved to some time prior to midnight
continues to gather information, but that data gathering has been delayed due to
COVID-19 (agenda book page 168). He added that the Court of Appeals for the Ninth
Circuit has had some discussion about whether the existing rule is unfair to young
associates.

The Reporter noted that Judge Chagares continues to be involved in this
project. Ms. Dwyer stated that lawyers in immigration matters want to keep the
midnight deadline. It can be especially important when seeking a stay of removal.

B. Finality in Consolidated Cases after Hall

The Reporter reported on the work of the joint subcommittee dealing with
finality in consolidated cases. The Supreme Court in Hall v. Hall decided that
consolidated actions retain their separate identify for purposes of appeal so that if
one such action reaches final judgment it is appealable, even though other
consolidated cases remain pending. This decision creates the risk that some will lose
their appellate rights because they did not realize that their time to appeal had begun
to run, and creates the risk of inefficiency in the courts of appeals because multiple
appeals are taken at different times from a proceeding that a district judge thought
similar enough to warrant consolidation. Because any fix would likely be made to the
Civil Rules, particularly Rule 42 and Rule 54(b), enabling district judges to release
for appeal individual actions that were consolidated, the Reporter for the Civil Rules
Committee is taking the lead. His report is in the agenda book (page 170).
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A docket study by Emery Lee has identified thousands of consolidated cases,
not including MDL cases. A sample of 400 of these consolidated cases revealed nine
that produced a final judgment in one originally separate action while the rest of the
consolidated proceeding remained pending. He projected that there may be hundreds
of such instances every year.

No particular problem was found in the cases from this sample. Problems may
exist but be hidden. Lawyers may miss the issue, and only discover it when it is too
late. Lawyers spend time having to figure out whether a decision in consolidated
proceedings finally resolves one of the originally separate actions. Courts may
overlook the problem. The joint subcommittee intends to learn what, if anything,
courts of appeals are doing to screen appeals for Hall problems. Perhaps Ms. Dwyer
can help with that. The joint subcommittee may also reach out to the bar. For now,
the joint subcommittee continues its evaluation.

The one thing that is said in favor of the rule in Hall is that it is clear. But
while it is clear in simple cases, it is not so clear in cases where there has been a
consolidated amended complaint or where additional parties have been added after
consolidation. The Reporter asked members of the Committee to keep an eye out for
problems.

VII. Discussion of Recent Suggestions
A. Titles in Official Capacity Actions (19-AP-G)

The Reporter stated that Sai has suggested that Civil Rule 17 be amended to
require, rather than merely permit, the use of an official title in official capacity
actions, and that Appellate Rule 43 be amended accordingly. At the last meeting, this
matter was tabled pending the gathering of information about how Circuit Clerks
currently handle the naming of official capacity actions. Perhaps all or most courts
do what the Court of Appeals for the Third Circuit does—replace an official’s name
with his title.

The information gathered, however, reveals that most litigants and courts use
an individual’s name (agenda book page 176). The Reporter noted that if parties are
choosing to use individual names, despite the longstanding Rules permitting the use
of official titles, maybe they have some reason to do so. Do the advantages of using
official titles justify overriding the considered choice of litigants?

He added that the Civil Rules Committee removed the item from its agenda.
The Department of Justice opposed the suggestion, not only because there was no
problem needing fixing, but because the use of titles can be complicated. Some federal
officers are appointed by the President with the advice and consent of the Senate,
others are acting officers, still others perform the duty of an office as a matter of
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delegation. Judge Dow was concerned that the proposed amendment could mislead
litigants, particularly in the Ex parte Young context where a name is required.

Mr. Byron suggested removing the item from the agenda, and the Committee
agreed.

B. Incorporate Civil Rule 11 (20-AP-B)

The Reporter stated that Sai has submitted a suggestion that Civil Rule 11 be
amended to require prefiling review of all complaints, matching the prefiling review
of IFP cases under 28 U.S.C. § 1915(e), and that a new Rule 25.1 be added to the
Appellate Rules to incorporate Civil Rule 11. The Reporter noted that there was
consideration of this idea back in the 1980s, at a time when Civil Rule 11 had
mandatory sanctions. He suggested removing this item from the Committee’s
agenda—unless the members of the Committee believe that Rule 38 sanctions are not
being imposed frequently enough, or that Rule 38 is inadequate to serve its purposes.

Mr. Byron recalled that the idea of explicitly adopting the Rule 11 standard in
the Appellate Rules was considered in the 90s and the 00s. Rule 38 seems adequate
to him, and he suggested removing the item from the agenda. There doesn’t seem to
be a problem.

The Committee agreed to remove this item from its agenda.
C. Pro Se Electronic Filing (20-AP-C)

The Reporter described a suggestion that electronic filing be made more widely
available to pro se litigants, especially because of the pandemic (Agenda Book page
186). There have been a number of similar suggestions made to the Civil Rules
Committee. Current Appellate Rule 25(a)(2)(B) establishes a presumption against
electronic filing by pro se litigants, but a court order or local rule may permit it.

An academic member thought that it might become appropriate to flip the
presumption and suggested revisiting the issue at the next meeting. Mr. Byron stated
that this issue has come up several times. In the past, clerks—especially district court
clerks—have voiced strong opposition, but maybe that has changed. Ms. Dwyer stated
that Mr. Byron is correct, but that the Court of Appeals for the Ninth Circuit has
allowed it. The big staffing issue in the pandemic has been sending people into the
office to deal with the paper filings. There is a huge problem with incarcerated
litigants. Arizona has set up kiosks in prisons; they are working well. The pushback
has been from district clerks rather than circuit clerks. In the court of appeals, if
someone abuses the system, we just bar them.
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Judge Bates added that PDF filings sent by email are being made in the D.C.
Circuit and that he is not aware of any problems. A judge member expressed concerns
about repeat filers. A different judge member said that her court used to block such
filings but now allows them and it hasn’t been a problem. The item should not be
removed from the agenda; the current presumption increases costs for pro se
litigants. Perhaps we can wait to see what Civil does.

The Committee agreed to table the matter, revisiting it once we see what the
Civil Rules Committee does.

D. IFP Forms (20-AP-D)

The Reporter stated that Sai has submitted a suggestion calling for quick
revision to Form 4, focusing on the Form’s demand for financial information about a
spouse (Agenda Book page 193). This suggestion is directly related to Sai’s broader
suggestion regarding IFP standards (19-AP-C).

The Committee agreed to refer this suggestion to the IFP subcommittee.
E. Rule 3 (20-AP-E)

The Reporter stated that Sai has submitted a suggestion calling for a
simplification of Rule 3 (Agenda Book page 205). The suggestion is really a comment
on the proposed amendment to Rule 3 that has already been approved by the
Standing Committee.

For that reason, it could be removed from the agenda and, if the pending
amendment to Rule 3 proves problematic, a new suggestion could be entertained at
that time. Alternatively, the suggestion could be referred to the Relation Forward
subcommittee.

The Committee decided to refer the suggestion to the Relation Forward
subcommittee.

VIII. Review of Impact and Effectiveness of Recent Rule Changes

The Reporter stated that Rule 25(d) was amended in 2019 to no longer require
proof of service for documents served via the court’s electronic docketing system. At
the last meeting, it was reported that some courts of appeals were still requiring proof
of service despite this rule change.

The Reporter added that research indicates that some courts of appeals
continue to have local rules that require proof of service, but that at least one of these
courts does not in practice require such proof of service, and is working on revisions
to 1ts local rules.
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Mr. Byron stated that DOJ continues to have problems and urged that we
reach out again. He added that the Fifth Circuit seems to be the prime offender.

IX. New Business

No member of the Committee presented any new business.

X. Adjournment

Judge Bybee thanked the participants, stating that it is wonderful to be part
of this group that speaks up frankly and civilly to have an impact on important issues.
He knows that it takes a lot of time out of the day, and that it can make for a very

expensive day.

He announced that the next meeting would be held on April 7, 2020, in San
Diego. That’s optimistic, but the situation is fluid.

The Committee adjourned at approximately 4:00 p.m.
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MEMORANDUM

TO: Honorable John D. Bates, Chair

Standing Committee on Rules of Practice and Procedure
FROM: Honorable Dennis R. Dow, Chair

Advisory Committee on Bankruptcy Rules
RE: Report of the Advisory Committee on Bankruptcy Rules
DATE: December 7, 2020

l. Introduction

The Advisory Committee on Bankruptcy Rules met by videoconference on September 22,
2020. The draft minutes of that meeting are attached.

At the meeting, the Advisory Committee approved amendments to Official Forms 309A -
I (Notice of Bankruptcy Case), using the authority granted to it by the Judicial Conference in 2016
to make “non-substantive, technical, or conforming” changes to the Official Forms, subject to later
approval by the Standing Committee and notice to the Judicial Conference. The Advisory
Committee seeks the Standing Committee’s retroactive approval of these technical changes.

The Advisory Committee also voted to seek publication for comment of amendments to

Rule 3011 (Unclaimed Funds in Chapter 7 Liquidation, Chapter 12 Family Farmer’s Debt
Adjustment, and Chapter 13 Individual’s Debt Adjustment Cases); Rule 8003 (Appeal as of
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Report to the Standing Committee
Advisory Committee on Bankruptcy Rules
December 7, 2020 Page 2

Right—How Taken; Docketing the Appeal); and Official Form 417A (Notice of Appeal and
Statement of Election).

Part Il of this report presents those action items. They are organized as follows:
A. Items for Final Approval

e Official Forms 309A - |
B. Items for Publication

e Rule 3011;
e Rule 8003; and
e Official Form 417A.

Part 11l of this report presents information items. The first concerns a revision to the
instructions for Official Form 410A (Proof of Claim, Attachment A). The second information
item, regarding the bankruptcy emergency rule, is included in the agenda book with the
memorandum from Professors Capra and Struve. The third information item provides an update
on the restyling of the Bankruptcy Rules.

1. Action Items

A. ltems for Final Approval

Action Item 1. The Advisory Committee recommends that the Standing Committee
retroactively approve and provide notice to the Judicial Conference of the amendments to
Official Forms 309A — | that are discussed below. Official Form 309A, as amended, is in
Bankruptcy Appendix A. Retroactive approval of the same technical amendments is also
sought for Official Forms 309B - I.

Rules Committee Staff was notified that the web address for PACER (Public Access to
Court Electronic Records) has been changed from pacer.gov to pacer.uscourts.gov. Because the
old PACER address is incorporated in several places on the 11 versions of the “Meeting of
Creditors” forms (Official Forms 309A - 1), the forms needed to be updated with the new web
address.

Although the old PACER address is currently redirecting users to the new address, the
Advisory Committee shared the staff’s concern that users will experience broken links in the year
or so it would take to update the forms in the normal approval process. Accordingly, the Advisory
Committee approved changing the web addresses using the authority granted to it by the Judicial
Conference to make technical changes to the Official Forms immediately, subject to later approval
by the Standing Committee and notice to the Judicial Conference.
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B. Items for Publication

The Advisory Committee recommends that the following rule and form amendments
be published for public comment in August 2021. The rules and the Official Form in this
group appear in Bankruptcy Appendix B.

Action Item 2. Rule 3011 (Unclaimed Funds in Chapter 7 Liquidation, Chapter 12
Family Farmer’s Debt Adjustment, and Chapter 13 Individual’s Debt Adjustment Cases).
The proposed amendments, which were suggested by the Committee on Administration of the
Bankruptcy System (“the Bankruptcy Committee”), redesignate the current text of the rule as
paragraph (a), and add a new paragraph (b) that requires the clerk of court to provide searchable
access on the court’s website to data about funds deposited pursuant to § 347 of the Bankruptcy
Code (Unclaimed Property). The Bankruptcy Committee’s suggestion is consistent with its past
efforts to reduce the balance of unclaimed funds and limit the potential statutory liability imposed
on clerks of court for their record-keeping and disbursement of unclaimed funds.

The Advisory Committee decided to include an additional sentence that permits a court to
limit access to information in the unclaimed funds database with respect to a specific case for cause
shown. The clerk of the court that hosts the unclaimed funds locator indicated that some courts
do not post information on unclaimed funds that are subject to a sealing order. A second category
of cases in which a limitation on access might be appropriate is that of very old cases (apparently
there are some over 50 years old) that lack good information about the underlying claims.

Action Item 3. Rule 8003 (Appeal as of Right—How Taken; Docketing the Appeal).
The proposed amendments revise Rule 8003(a) in several respects to conform to pending
amendments to FRAP 3, which clarify that the designation of a particular interlocutory order in a
notice of appeal does not prevent the appellate court from reviewing all orders that merged into
the judgment or appealable order. The Advisory Committee has generally tried to keep the Part
VIl Bankruptcy Rules parallel to the Appellate Rules so that procedures are consistent throughout
two stages of a bankruptcy appeal.

Rule 8003(a)(3)(B) would be amended to avoid the misconception that it is necessary or
appropriate to identify every order or decree of the bankruptcy court that the appellant may wish
to challenge on appeal. It requires the attachment of “the judgment—or the appealable order or
decree—from which the appeal is taken,” and the phrase “or part thereof” is deleted.

Subdivision (a)(4) calls attention to the merger principle, and (a)(5) would clarify that a
notice of appeal that identifies only the order disposing of a post-judgment motion is not limited
to that order, but instead brings the final judgment before the appellate court for review.

Subdivision (a)(6) would be added to enable deliberate limitations of the notice of appeal.
It allows an appellant to identify only part of a judgment or appealable order or decree by expressly
stating that the notice of appeal is so limited. Without such an express statement, however, specific
identifications would not limit the scope of the notice of appeal.
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Finally, subdivision (a)(7) would be added to provide that an appeal must not be dismissed
for failure to properly identify the judgment or appealable order or decree if the notice of appeal
was filed after entry of the judgment or appealable order or decree and identifies an order that
merged into the judgment, order, or decree from which the appeal is taken. In this situation, a
court should act as if the notice had properly identified the judgment or appealable order or decree.

Action Item 4. Official Form 417A (Notice of Appeal and Statement of Election).
Parts 2 and 3 of the form would be amended to conform to the wording of the proposed
amendments to Rule 8003 that were just discussed. This change would parallel pending
amendments to Appellate Form 1. If approved, parts 2 and 3 of Official Form 417A would read
as follows:

Part 2: lIdentify the subject of this appeal

1. Describe the judgment;—or the appealable order; or decree—from which the appeal is taken

appealed-from:

2. State the date on which the judgment,—or the appealable order; or decree—was entered:

Part 3: Identify the other parties to the appeal

List the names of all parties to the judgment,—or the appealable order; or decree—from which
the appeal is taken appeated-from and the names, addresses, and telephone numbers of their
attorneys (attach additional pages if necessary):

* Kk Kk k%

The Advisory Committee chose not to propose dividing the notice of appeal form into two
forms, as is proposed for Appellate Form 1. The purpose underlying the proposed FRAP and
appellate form amendments is to eliminate confusion and possible traps in drafting a notice of
appeal. In comparison to civil appeals, bankruptcy appeals from orders deemed to be final are
common. The Advisory Committee was concerned that having separate notice-of-appeal forms
for judgments and for appealable orders and decrees would increase, rather than decrease,
confusion. Appellants might select the wrong form, and appellate courts would have to decide if
there is any consequence of doing so. Because the Supreme Court has said that filing a notice of
appeal is “generally speaking, a simple, nonsubstantive act,” Garza v. Idaho, 139 S. Ct. 738, 745-
46 (2019), it seemed unlikely to the Advisory Committee that appeals would be dismissed for
filing the wrong, but a similar, form. Rather than creating two forms when it may not matter which
one is filed, the Advisory Committee proposes keeping one form for all appeals as of right.

I11.  Information Items
Information Item 1. Changes to the instructions for Official Form 410A (Proof of

Claim, Attachment A). In response to a suggestion from Bankruptcy Judge Eric Frank of the
E.D. Pa., the Advisory Committee agreed to insert a new paragraph in the instructions (Instructions
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for Mortgage Proof of Claim Attachment) to Form 410A regarding the “Information required in
Part 2: Total Debt Calculation.” The concern was that the instructions are unclear when applied
to mortgage debts that have been reduced to judgment through a foreclosure proceeding and merge
into that judgment under the merger rule.

To deal with this ambiguity, the Advisory Committee approved inserting a new
paragraph which reads as follows:

If the secured debt has merged into a prepetition judgment, the principal balance on
the debt is the remaining amount of the judgment. Any post-judgment interest due
and owing, fees and costs, and escrow deficiency for funds advanced shall be the
amounts that are collectible under applicable law.

The change did not require publication and was effective immediately.

Information Item 2. Bankruptcy Emergency Rule. See our report on the emergency
rule attached to the joint report.

Information Item 3. Bankruptcy Rules Restyling. Parts | and Il of the restyled Federal
Rules of Bankruptcy Procedure have been published for comment. The Advisory Committee will
be reviewing the comments at its spring meeting.

In its meetings in October 2020, the Restyling Subcommittee completed its initial review
of the restyled Parts 11l and IV, and it has received the reactions of the style consultants to the
Subcommittee’s changes and comments. It expects to receive an initial draft of Part V by the end
of the year. The style consultants have promised an initial draft of Part VI by February. The
Restyling Subcommittee has meetings scheduled in late February to discuss Parts V and VI. The
Subcommittee expects to present Parts 111 and 1V to the Advisory Committee for its approval and
submission to the Standing Committee for publication at the spring 2021 meeting. If Parts V and
VI are ready by that time, they will also be presented.
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Bankruptcy Appendix A

Amendments made to Official Form 309A, which follows,
were approved under the Advisory Committee’s delegated
authority to make technical and conforming changes to
official forms, subject to subsequent approval by the
Standing Committee and notice to the Judicial Conference.
The same amendments were also made to Official Forms
309B - I.

1
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Information to identify the case:

Debtor 1 Last 4 digits of Social Security number or ITIN ___ o
First Name Middle Name Last Name
EIN - -
Debtor 2 Last 4 digits of Social Security number or ITIN ___ o
(Spouse, if filing) First Name Middle Name Last Name
EIN - -
United States Bankruptcy Court for the: District of
(State) [Date case filed for chapter 7
MM /DD/YYYY OR
Case number: [Date case filed in chapter
MM /DD /YYYY
Date case converted to chapter 7 ]
MM /DD /YYYY

Official Form 309A (For Individuals or Joint Debtors)

Notice of Chapter 7 Bankruptcy Case — No Proof of Claim Deadline 1020

For the debtors listed above, a case has been filed under chapter 7 of the Bankruptcy Code. An order for relief has
been entered.

This notice has important information about the case for creditors, debtors, and trustees, including information about
the meeting of creditors and deadlines. Read both pages carefully.

The filing of the case imposed an automatic stay against most collection activities. This means that creditors generally may not take action to
collect debts from the debtors or the debtors’ property. For example, while the stay is in effect, creditors cannot sue, garnish wages, assert a
deficiency, repossess property, or otherwise try to collect from the debtors. Creditors cannot demand repayment from debtors by mail, phone,
or otherwise. Creditors who violate the stay can be required to pay actual and punitive damages and attorney’s fees. Under certain
circumstances, the stay may be limited to 30 days or not exist at all, although debtors can ask the court to extend or impose a stay.

The debtors are seeking a discharge. Creditors who assert that the debtors are not entitled to a discharge of any debts or who want to have a
particular debt excepted from discharge may be required to file a complaint in the bankruptcy clerk’s office within the deadlines specified in this
notice. (See line 9 for more information.)

To protect your rights, consult an attorney. All documents filed in the case may be inspected at the bankruptcy clerk’s office at the address
listed below or through PACER (Public Access to Court Electronic Records at https://pacer.uscourts.gov).

The staff of the bankruptcy clerk’s office cannot give legal advice.

To help creditors correctly identify debtors, debtors submit full Social Security or Individual Taxpayer Identification Numbers, which
may appear on a version of this notice. However, the full numbers must not appear on any document filed with the court.

Do not file this notice with any proof of claim or other filing in the case. Do not include more than the last four digits of a Social
Security or Individual Taxpayer Identification Number in any document, including attachments, that you file with the court.

About Debtor 1: About Debtor 2:
1. Debtor’s full name
2. All other names used in
the last 8 years
3 Address If Debtor 2 lives at a different address:

Contact phone

4. Debtor’s attorney

Name and address Email
5. Bankruptcy trustee Contact phone
Name and address Email

For more information, see page 2 >
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https://pacer.uscourts.gov/

Debtor

Case number (if known)

Name

6. Bankruptcy clerk’s office

Documents in this case may be
filed at this address. You may
inspect all records filed in this case
at this office or online at
https://pacer.uscourts.gov.

7. Meeting of creditors

Debtors must attend the meeting
to be questioned under oath. In a
joint case, both spouses must
attend.

Creditors may attend, but are not
required to do so.

8. Presumption of abuse
If the presumption of abuse
arises, you may have the right to
file a motion to dismiss the case
under 11 U.S.C. § 707(b). Debtors
may rebut the presumption by
showing special circumstances.

9. Deadlines

The bankruptcy clerk’s office must
receive these documents and any
required filing fee by the following
deadlines.

10. Proof of claim

Please do not file a proof of
claim unless you receive a
notice to do so.

11. Creditors with a foreign
address

12. Exempt property

Official For 309A.(tFor Indivigueltls or
ommittee on Rules o

Hours open

Contact phone

at Location:
Date Time

The meeting may be continued or adjourned to a
later date. If so, the date will be on the court docket.

[The presumption of abuse does not arise.]

[The presumption of abuse arises.]

[Insufficient information has been filed to permit the clerk to determine whether the presumption of abuse
arises. If more complete information is filed and shows that the presumption has arisen, the clerk will notify
creditors.]

File by the deadline to object to discharge or to Filing deadline:
challenge whether certain debts are
dischargeable:

You must file a complaint:
if you assert that the debtor is not entitled to
receive a discharge of any debts under any of
the subdivisions of 11 U.S.C. § 727(a)(2)
through (7), or

if you want to have a debt excepted from
discharge under 11 U.S.C. § 523(a)(2), (4), or

(6).

You must file a motion if you assert that

the discharge should be denied under §
727(a)(8) or (9).

Deadline to object to exemptions: Filing deadline: 30 days after the conclusion of
the meeting of creditors

The law permits debtors to keep certain property as

exempt. If you believe that the law does not authorize

an exemption claimed, you may file an objection.

No property appears to be available to pay creditors. Therefore, please do not file a proof of claim now.
If it later appears that assets are available to pay creditors, the clerk will send you another notice telling
you that you may file a proof of claim and stating the deadline.

If you are a creditor receiving a notice mailed to a foreign address, you may file a motion asking the
court to extend the deadlines in this notice. Consult an attorney familiar with United States bankruptcy
law if you have any questions about your rights in this case.

The law allows debtors to keep certain property as exempt. Fully exempt property will not be sold and
distributed to creditors. Debtors must file a list of property claimed as exempt. You may inspect that list
at the bankruptcy clerk’s office or online at https://pacer.uscourts.gov. If you believe that the law does
not authorize an exemption that the debtors claim, you may file an objection. The bankruptcy clerk’s
office must receive the objection by the deadline to object to exemptions in line 9.
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Committee Note

Official Forms 309A-1 are amended to update the
links to the PACER website in the forms.
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Bankruptcy Appendix B

PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF BANKRUPTCY
PROCEDURE AND OFFICIAL FORMS!

For Publication for Public Comment

1 New material is underlined in red; matter to be omitted is lined
through.

Committee on Rules of Practice & Procedure | January 5, 2021 Page 253 of 519



THIS PAGE INTENTIONALLY BLANK

Committee on Rules of Practice & Procedure | January 5, 2021 Page 254 of 519



1 Rule 3011. Unclaimed Funds in Chapter 7 Liquidation,
2 Chapter 12 Family Farmer's Debt Adjustment, and
3  Chapter 13 Individual's Debt Adjustment Cases

4 (a) The trustee shall file a list of all known names
5 and addresses of the entities and the amounts which they are
6 entitled to be paid from remaining property of the estate that
7 is paid into court pursuant to § 347(a) of the Code.

8 (b) The clerk must provide searchable access on the

9  court’s website to the funds deposited under 8§ 347(a). The

10  court may, for cause, limit access to information in the data

11  base for a specific case.

Committee Note

Rule 3011 is amended to require the clerk to provide
searchable access (as by providing a link to the U.S.
Bankruptcy Unclaimed Funds Locator) on the court’s
website to unclaimed funds deposited pursuant to § 347(a).
The court may limit information in the data base with respect
to a specific case for cause shown, including, for example, if
such access risks disclosing the identity of claimants whose
privacy should be protected, or if the information about the
unclaimed funds is so old as to be unreliable.
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10

11

12

13

14

15

16

17

18

Rule 8003.  Appeal as of Right—How Taken;
Docketing the Appeal
(@) FILING THE NOTICE OF APPEAL.
* x kK ok
(3) Contents. The notice of appeal
must:
(A) conform substantially to
the appropriate Official Form;
(B) be accompanied by the

judgment,—or the appealable order;

or decree; —from which the appeal is

taken orthe-part-of it-being-appealed;
and

(C) be accompanied by the
prescribed fee.

(4) Merger. The notice of appeal

encompasses all orders that, for purposes of

appeal, merge into the identified judgment or
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19

20

21

22

23

24

25

26

27

28

29

30

31

32

33

34

35

36

2

FEDERAL RULES OF BANKRUPTCY PROCEDURE

appealable order or decree. It is not

necessary to identify those orders in the

notice of appeal.

(5) Final Judgment. The notice of

appeal encompasses the final judgment,

whether or not that judgment is set out in a

separate document under Rule 7058, if the

notice identifies:

(A) an order that adjudicates

all remaining claims and the rights

and liabilities of all remaining parties;

or

(B) an order described in Rule

8002(b)(1).

(6) Limited Appeal. An appellant

may identify only part of a judgment or

appealable order or decree by expressly

stating that the notice of appeal is so limited.
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38

39

40

41

42

43

44

45

46

47

48

FEDERAL RULES OF BANKRUPTCY PROCEDURE 3

Without such an express statement, specific

identifications do not limit the scope of the

notice of appeal.

(7) Impermissible  Ground for

Dismissal. An appeal must not be dismissed

for failure to properly identify the judgment

or appealable order or decree if the notice of

appeal was filed after entry of the judgment

or appealable order or decree and identifies

an order that merged into that judgment or

appealable order or decree.

{4) (8) Additional Copies. * * * * *

Committee Note

Subdivision (a) is amended to conform to recent
amendments to Fed. R. App. P. 3(c), which clarified that the
designation of a particular interlocutory order in a notice of
appeal does not prevent the appellate court from reviewing
all orders that merged into the judgment or appealable order
or decree. These amendments reflect that a notice of appeal
is supposed to be a simple document that provides notice that
a party is appealing and invokes the jurisdiction of the
appellate court. It therefore must state who is appealing,
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4 FEDERAL RULES OF BANKRUPTCY PROCEDURE

what is being appealed, and to what court the appeal is being
taken. It is the role of the briefs, not the notice of appeal, to
focus the issues on appeal.

Subdivision (a)(3)(B) is amended in an effort to
avoid the misconception that it is necessary or appropriate to
identify each and every order of the bankruptcy court that
the appellant may wish to challenge on appeal. It requires
the attachment of “the judgment—or the appealable order or
decree—from which the appeal is taken”—and the phrase
“or part thereof” is deleted. In most cases, because of the
merger principle, it is appropriate to identify and attach only
the judgment or the appealable order or decree from which
the appeal as of right is taken.

Subdivision (a)(4) now calls attention to the merger
principle. The general merger rule can be stated simply: an
appeal from a final judgment or appealable order or decree
permits review of all rulings that led up to the judgment,
order, or decree. Because this general rule is subject to some
exceptions and complications, the amendment does not
attempt to codify the merger principle but instead leaves its
details to case law. The amendment does not change the
principle established in Budinich v. Becton Dickinson & Co.,
486 U.S. 196, 202-03 (1988), that “a decision on the merits

is a ‘final decision’ . . . whether or not there remains for
adjudication a request for attorney’s fees attributable to the
case.”

Sometimes a party who is aggrieved by a final
judgment will make a motion in the bankruptcy court instead
of immediately filing a notice of appeal. Rule 8002(b)(1)
permits a party who makes certain motions to await
disposition of those motions before appealing. But some
courts treat a notice of appeal that identifies only the order
disposing of such a motion as limited to that order, rather

Committee on Rules of Practice & Procedure | January 5, 2021 Page 260 of 519



FEDERAL RULES OF BANKRUPTCY PROCEDURE 5

than bringing the final judgment before the appellate court
for review. To reduce the unintended loss of appellate rights
in this situation, subdivision (a)(5) is added. This
amendment does not alter the requirement of
Rule 8002(b)(3) (requiring a notice of appeal or an amended
notice of appeal if a party intends to challenge an order
disposing of certain motions).

Subdivision (a)(6) is added to enable deliberate
limitations of the notice of appeal. It allows an appellant to
identify only part of a judgment or appealable order or
decree by expressly stating that the notice of appeal is so
limited. Without such an express statement, however,
specific identifications do not limit the scope of the notice of
appeal.

On occasion, a party may file a notice of appeal after
a judgment or appealable order or decree but identify only a
previously nonappealable order that merged into that
judgment or appealable order or decree. To deal with this
situation, subdivision (a)(7) is added to provide thatan
appeal must not be dismissed for failure to properly identify
the judgment or appealable order or decree if the notice of
appeal was filed after entry of the judgment or appealable
order or decree and identifies an order that merged into the
judgment, order, or decree from which the appeal is taken.
In this situation, a court should act as if the notice had
properly identified the judgment or appealable order or
decree. In determining whether a notice of appeal was filed
after the entry of judgment, Rule 8002(a)(2) and (b)(2)

apply.
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Official Form 417A (12/23)

[Caption as in Form 416A, 416B, or 416D, as appropriate]

NOTICE OF APPEAL AND STATEMENT OF ELECTION

Part 1: Identify the appellant(s)

1. Name(s) of appellant(s):

2. Position of appellant(s) in the adversary proceeding or bankruptcy case that is the subject of this

appeal:
For appeals in an adversary proceeding. For appeals in a bankruptcy case and not in an
Q plaintiff adversary proceeding.
U Defendant Q Debtor
U other (describe) 4 creditor

U Trustee
U other (describe)

Part 2: Identify the subject of this appeal

1. Describe the judgment—or the appealable order or decree—from which the appeal is taken:

2. State the date on which the judgment—or the appealable order or decree—was entered:

Part 3: Identify the other parties to the appeal

List the names of all parties to the judgment—or appealable order or decree—from which the appeal is
taken and the names, addresses, and telephone numbers of their attorneys (attach additional pages if

necessary):
1. Party: Attorney:
2. Party: Attorney:
Official Form 417A Notice of Appeal and Statement of Election page 1
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Part 4: Optional election to have appeal heard by District Court (applicable only in
certain districts)

If a Bankruptcy Appellate Panel is available in this judicial district, the Bankruptcy Appellate Panel will
hear this appeal unless, pursuant to 28 U.S.C. § 158(c)(1), a party elects to have the appeal heard by the
United States District Court. If an appellant filing this notice wishes to have the appeal heard by the
United States District Court, check below. Do not check the box if the appellant wishes the Bankruptcy
Appellate Panel to hear the appeal.

O Appellant(s) elect to have the appeal heard by the United States District Court rather than by
the Bankruptcy Appellate Panel.

Part 5: Sign below

Date:

Signature of attorney for appellant(s) (or appellant(s)
if not represented by an attorney)

Name, address, and telephone number of attorney
(or appellant(s) if not represented by an attorney):

Fee waiver notice: If appellant is a child support creditor or its representative and appellant has filed the
form specified in § 304(g) of the Bankruptcy Reform Act of 1994, no fee is required.

[Note to inmate filers: If you are an inmate filer in an institution and you seek the timing benefit of Fed.
R. Bankr. P. 8002(c)(1), complete Director’s Form 4170 (Declaration of Inmate Filing) and file that
declaration along with the Notice of Appeal.]

Official Form 417A Notice of Appeal and Statement of Election page 2
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Committee Note

Parts 2 and 3 of the form are amended to conform to
wording in the simultaneously amended Rule 8003. The
new wording is intended to remind appellants that appeals as
of right from orders and decrees are limited to those that are
“appealable”—that is, either deemed final or issued under
8 1121(d). See 28 U.S.C. § 158(a)(2). It also seeks to avoid
the misconception that it is necessary or appropriate to
identify each and every order of the bankruptcy court that
the appellant may wish to challenge on appeal. It requires
identification of only “the judgment—or the appealable
order or decree—from which the appeal is taken.”
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TAB 4B
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Draft — Sept. 24, 2020
ADVISORY COMMITTEE ON BANKRUPTCY RULES

Meeting of Sept. 22, 2020
Held Remotely by Conference Call and Microsoft Teams

The following members attended the meeting:

Bankruptcy Judge Dennis Dow, Chair
Circuit Judge Thomas Ambro
Bankruptcy Judge Stuart M. Bernstein
Circuit Judge Bernice Bouie Donald
Bankruptcy Judge A. Benjamin Goldgar
Jeffery J. Hartley, Esq.

Bankruptcy Judge Melvin S. Hoffman
David A. Hubbert, Esq.

District Judge Marcia S. Krieger
Thomas Moers Mayer, Esq.

Debra L. Miller, Esq.

District Judge J. Paul Oetken

Jeremy L. Retherford, Esq.

Professor David A. Skeel

District Judge George Wu

The following persons also attended the meeting:

Professor S. Elizabeth Gibson, reporter

Professor Laura Bartell, associate reporter

District Judge David G. Campbell, Chair of the Committee on Rules of Practice and Procedure
(the Standing Committee)

District Judge John D. Bates, incoming Chair of Standing Committee

Professor Daniel Coquillette, consultant to the Standing Committee

Professor Catherine Struve, reporter to the Standing Committee

Professor Daniel J. Capra, liaison to the CARES Act Subcommittee

District Judge Sara Darrow, Chair of the Committee on the Administration of the Bankruptcy
System

Circuit Judge William J. Kayatta, Jr., liaison from the Standing Committee

Rebecca Womeldorf, Secretary, Standing Committee and Rules Committee Officer

Ramona D. Elliot, Esq., Deputy Director/General Counsel, Executive Office for U.S. Trustees
Kenneth Gardner, Clerk, U.S. Bankruptcy Court for the District of Colorado

Brittany Bunting, Administrative Office
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Bridget Healy, Esg., Administrative Office

Scott Myers, Esg., Administrative Office

Shelly Cox, Administrative Office

David A. Levine, Administrative Office

Dana Yankowitz Elliott, Administrative Office

Daniel J. Isaacs-Smith, Administrative Office

Kevin Crenny, Rules Law Clerk

Molly T. Johnson, Federal Judicial Center

Nancy Whaley, National Association of Chapter 13 Trustees

Christopher N. Coyle, Bankruptcy Attorney, VandenBos & Chapman, LLP
Teri E. Johnson, Bankruptcy Attorney, Law Office of Teri E. Johnson, PLLC
John Hawkinson, freelance journalist

Discussion Agenda
1. Greetings and introductions

Judge Dennis Dow welcomed the group and thanked them for joining this meeting
remotely. He introduced Judge Campbell, Judge Bates, Judge Darrow, Cathie Struve, Dan
Coquillette, Dan Capra, Molly Johnson, and the new Rules Law Clerk Kevin Crenny, and the
other observers. He noted that there were recent additions to the materials that have been added
to the updated agenda. He thanked outgoing members of the Advisory Committee, Judge Stuart
Bernstein, Judge A. Benjamin Goldgar, Jeffery J. Hartley, and Thomas M. Mayer. Judge Dow
also asked Scott Myers to describe use of the software program used for the meeting.

2. Approval of minutes of remote meeting held on April 3, 2020.

Mr. Mayer and Ms. Elliott made suggestions for amendments to the minutes. The
minutes were approved with the amendments by motion and vote.

3. Oral reports on meetings of other committees
(A)  June 23, 2020 Standing Committee meeting

Judge Dow gave the report. Each Advisory Committee reported on its efforts in response
to the directive of Section 15002(b)(6) of the Coronavirus Aid, Relief, and Economic Security
Act (“CARES Act”) , Pub. L. 116-136, which required that “the Judicial Conference of the
United States and the Supreme Court of the United States shall consider rule amendments
under chapter 131 of title 28, United States Code (commonly known as the “Rules Enabling
Act”), that address emergency measures that may be taken by the Federal courts when the

2
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President declares a national emergency under the National Emergencies Act (50 U.S.C. 1601 et
seq.).” Judge Dow reported on the review of the rules by the bankruptcy subcommittee and the
plan to present a draft of a generally-applicable rule for emergencies at the next Advisory
Committee meeting. The Standing Committee recommended that the various Advisory
Committees coordinate in their consideration proposed emergency rules. Professor Dan Capra
was appointed to assist in the coordination efforts.

The Advisory Committee presented proposed amendments to four rules that were
published for comment last August. The amendments are to Rules 2005 (Apprehension and
Removal of Debtor to Compel Attendance for Examination), 3007 (Objections to Claims),
7007.1 (Corporate Ownership Statement), and 9036 (Notice and Service Generally). The
Standing Committee gave final approval to those amendments and transmitted them to the
Judicial Conference. The Advisory Committee also submitted conforming amendments to five
official forms in response to changes made to the Bankruptcy Code in the CARES Act that were
approved without publication under the Advisory Committee’s delegated authority to make
technical and conforming changes to official forms, subject to subsequent approval by the
Standing Committee and notice to the Judicial Conference. The Standing Committee
retroactively approved (and undertook to provide notice to the Judicial Conference concerning)
the amendments to the five official forms.

The Advisory Committee also presented for publication (1) restyled Parts | and 1l of the
Bankruptcy Rules that are proposed as part of the rules restyling project; and (2) amendments to
thirteen rules and ten official forms that were previously issued on an interim basis in response to
the Small Business Reorganization Act of 2019 (“SBRA”); as well as one additional form,
Official Form 122B, proposed for amendment in response to SBRA. The Standing Committee
voted to publish those rules and amendments. The Standing Committee also approved for
publication amendments to Rule 3002(c)(6) (Time for Filing Proof of Claim), Rule 5005 (Filing
and Transmittal of Papers), Rule 7004 (Process; Service of Summons, Complaint), Rule 8023
(Voluntary Dismissal).

Judge Dow reported to the Standing Committee on the approval of a modification to
Interim Rule 1020 for one year only to reflect the changes implemented by the CARES Act that
allow additional small business debtors to proceed under subchapter V of chapter 11. The
Standing Committee approved that modification by email vote concluded April 11, and the
Executive Committee of the Judicial Conference approved the amendment on April 14 and
authorized its distribution. The interim rule was distributed to all chief judges of the district and
bankruptcy courts on April 20, 2020.

Finally, Judge Dow reported to the Standing Committee on the adoption of Director’s
Forms relating to a discharge for debtors who proceed under subchapter V of chapter 11.

Committee on Rules of Practice & Procedure | January 5, 2021 Page 271 of 519



(B)  April 4, 2020 and October 20, 2020 Meetings of the Advisory Committee on
Appellate Rules

Judge Donald asked Bridget Healey to make the report. The Appellate Committee gave
final approval to Federal Rule of Appellate Procedure 3, and conforming amendments to FRAP 6
and to Forms 1 and 2. The Appellate Committee had been looking at an amendment to Rule 42
but decided not to go forward with it at the meeting. At the upcoming meeting the Committee
will revisit Rule 42 and consider some issues relating to in forma pauperis cases.

(C)  April 1, 2020 and October 16, 2020 Meetings of the Advisory Committee on Civil
Rules

Judge Benjamin Goldgar provided the report. This is his last report as liaison to the Civil
Rules Committee.

The spring Civil Rules Committee was conducted telephonically because of the Covid-19
health emergency.

A joint subcommittee from the Appellate, Civil, and Bankruptcy Rules Committees is
considering whether some amendment, probably to Fed. R. Civ. P. 42(a) or 54(b), would be
appropriate in the wake of the Supreme Court’s Hall v. Hall decision. At the subcommittee’s
request, the FJC studied whether as a practical matter Hall poses enough of a problem to justify
an amendment. The FJC completed its study and found no evidence of any practical problems.
The subcommittee therefore has decided not to proceed at this time.

Another joint subcommittee continues to study whether the e-filing deadline should be
moved from midnight to the time when the clerk’s offices closes.

After considerable discussion, the Committee gave final approval to the proposed
amendments to Rule 7.1 published for comment last year. Among other changes, Rule 7.1(a)(1)
would be amended to make the ownership disclosure requirement for nongovernmental corporate
parties applicable to a nongovernmental corporation that seeks to intervene as a party. (A
comparable amendment to Bankruptcy Rule 7007.1(a) was published for comment at the same
time.) The sticking points in the Committee’s discussion were proposed changes to Rules
7.1(a)(2) and (b), which are not relevant to bankruptcy, and the change to Rule 7.1(a)(1), which
was non-controversial. The Committee will vote by email on a revised Committee Note that
conforms to the proposed amended Rule.

The Committee will study a proposed amendment to Rule 17(d). Rule 17(d) says that a
public officer who sues or is sued in an official capacity may be designated by official title rather
than by name, but the court may order that the officer’s name be added. The proposed

4
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amendment would make the rule mandatory rather than permissive (“must” be designated by
official title rather than “may”). The idea is to avoid the need for substitution of the official’s
successor by name when the official leaves office. The Appellate Rules Committee has a similar
proposal before it.

The Committee decided not to address proposals relating to (a) judicial involvement in
settlement conferences, (b) sanctions for failing to participate in settlement conferences in good
faith, and (c) so-called procedural safeguards in local ADR rules. The item was removed from
the agenda.

The Committee decided not to consider proposed amendments to Rules 7(b)(2) and 10
addressing the forms of captions in pleadings and motions. The item was removed from the
agenda.

The next Civil Rules Committee is to be held virtually on October 16.

Judge Bates thanked Judge Goldgar for his insights in the work of the committee during
his service as liaison.

(D)  June 11, 2020 meeting of the Committee on the Administration of the Bankruptcy
System (the “Bankruptcy Committee”)

Judge Darrow provided the report.
She thanked Judge Bernstein for his contributions to the Bankruptcy Committee.

The Bankruptcy Committee met by videoconference on June 11, 2020. Before that
meeting, the Committee took action to address the impact of the COVID-19 pandemic on the
bankruptcy system. Following the enactment in March 2020 of the CARES Act, and based on
the possibility at the time that Congress might quickly move forward with further legislation in
response to COVID-19, the Bankruptcy Committee recommended a legislative proposal that was
included in the judiciary’s package of legislative proposals transmitted to Congress in April
2020.

That proposal would authorize bankruptcy courts to extend statutory deadlines and toll
statutory time periods under title 11 and chapter 6 of title 28 of the United States Code during the
COVID-19 national emergency, upon a finding that the emergency conditions materially affect
the functioning of a particular bankruptcy court of the United States. The authorization would
expire 30 days after the date that the COVID-19 national emergency declaration terminates, or
upon a finding that emergency conditions no longer materially affect the functioning of the
particular bankruptcy court, whichever is earlier. Unfortunately, since the legislative proposal
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was transmitted to Congress in April, Congress has taken no action on it and it has not been
included in any of the draft COVID-19 stimulus legislation introduced to date.

At its June meeting, the Bankruptcy Committee considered whether to recommend a
permanent grant of authority during an ongoing emergency, which could enable bankruptcy
courts to respond more quickly to future emergency or major disaster declarations. The
Committee deferred making any recommendation until the COVID-19 emergency has subsided
or ended and courts have resumed normal operations, and to evaluate the potential impact of any
Bankruptcy Rule changes under consideration by the Bankruptcy Rules Committee that would
impact or overlap with the proposal. As drafted, the permanent grant of authority under
consideration would not extend to the Bankruptcy Rules.

Subcommittee Reports and Other Action Items
4. Report by Appeals, Privacy, and Public Access Subcommittee

(A)  Report on possible amendments to Bankruptcy Rule 8003 to conform to proposed
amendments to FRAP 3(c)

Judge Ambro introduced the issue. Last year the Advisory Committee on Appellate
Rules published proposed amendments to FRAP 3(c) (Contents of the Notice of Appeal), which
is intended to resolve the different practices in different courts of appeals with respect to whether
a notice of appeal that mentions a specific order could inadvertently result in the appellant losing
the right to appeal other orders that merge into the judgment. The Standing Committee has given
its final approval to the amendments to FRAP 3, and the Subcommittee now recommends
conforming changes to the equivalent Bankruptcy Rule, Rule 8003.

Professor Gibson provided the report. There are many bankruptcy cases that apply the
merger rule, the rule that interlocutory orders merge into a final judgment and an appeal can be
had from the interlocutory orders by filing a notice of appeal from entry of the final judgment.
Adopting the amendments to FRAP 3(c) for Bankruptcy Rule 8003 would therefore not
introduce any new doctrine or difficulty for bankruptcy appeals that does not already exist.
Instead, the confirming amendment is intended to prevent appellants from unintentionally
narrowing the scope of their appeals.

Moreover, the Advisory Committee has tried to keep Part VIII rules parallel to the
appellate rules so that procedures are consistent throughout the stages of a bankruptcy appeal. A
failure to make conforming changes to Rule 8003 might suggest that the case law the
amendments reject for appeals to courts of appeals is still applicable under Rule 8003.
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Judge Campbell asked if “decree” should be mentioned in line 11 on p. 204, as it is in
line 7. Professor Gibson agreed.

Judge Goldgar noted that “judgment” is defined in Rule 9001(7) as “any appealable
order,” so it seems redundant to use the additional terms. Professor Gibson noted that the Civil
Rules have the same definition, but not everyone understands that judgment means something
other than what is entered at the end of a case, and we are trying to conform to the Civil Rule.
Professor Struve agreed that use of all terms — judgment, order and decree -- makes it clear that
they are all included, and the Civil Rules have always broken out judgments and orders. Judge
Hoffman noted that there are final decrees in bankruptcy cases, so reference to decrees is also
appropriate.

Judge Goldgar pointed out that the references to “decree” should be added in several
places on p. 205.

The Advisory Committee approved the Rule 8003 and its committee note as amended
and directed that they be submitted to the Standing Committee for publication.

(B)  Report on Suggestion 20-BK-G from the Bankruptcy Committee to amend Rule
3011

Judge Ambro introduced the topic. Professor Bartell provided the report. The
Committee on the Administration of the Bankruptcy System (Bankruptcy Committee) submitted
a suggestion requesting that the Advisory Committee recommend amendments to Federal Rule
of Bankruptcy 3011 for the purpose of requiring the clerk to publish notice of funds paid into
court pursuant to § 347(a) of the Bankruptcy Code. The suggestion is consistent with past efforts
of the Bankruptcy Committee to reduce the balance of unclaimed funds and to limit the potential
statutory liability imposed on clerks of court for their record-keeping and disbursement of
unclaimed funds.

The proposed amendment to Rule 3011 would designate the current language of the Rule
as paragraph (a) and would add a new paragraph (b) to require the clerk to provide searchable
access on the court’s website to data about funds deposited pursuant to § 347(a). The
Subcommittee made two changes from the suggested language. It changed the requirement that
the clerk “publish” information about unclaimed funds -- which the Subcommittee thought might
suggest that the clerk had to list names — to a requirement that the clerk provide access to the
information. Second, the Subcommittee eliminated the phrase “unless the court order otherwise”
at the beginning of the new section.
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Subsequent to the meeting, Bridget Healy and Scott Myers discussed the
recommendation with Dana Elliot, one of the staff attorneys supporting the Bankruptcy
Committee, and David Levine, Chief of the Judicial Policy Division. They provided some
background on why the Bankruptcy Committee wanted the “unless the court orders otherwise”
clause. It was suggested by the clerk of the court that hosts the unclaimed funds locator that
some courts do not post information on unclaimed funds that are subject to a sealing order for
some reason. An example given was claimants with unclaimed funds in a church diocese case.
(The Subcommittee seemed to have anticipated that concern in part and attempted to address it
by eliminating the word “publish” from the language suggested by the Bankruptcy
Committee.) A second category are unclaimed funds from very old cases (apparently there are
some over 50 years old), and lack of good information about the underlying claims. There may
be other reasons to give a court discretion in the rule as well, but those were the examples that
prompted the Bankruptcy Committee to include court discretion language in the suggestion.

Judge Goldgar expressed concern about the language “unless the court orders otherwise”
as contrary to circuit guidance which requires a case by case determination. Ken Gardner said
that particular unclaimed funds could be sealed in the unclaimed funds register, and that doing so
is different from requiring the clerk to make the locator searchable. Judge Dow suggested
adding language to (b) as follows: “The court may limit access to information in the database
with respect to a specific case for cause shown.” The proposed addition was accepted by Judge
Darrow on behalf of the Bankruptcy Committee.

The Advisory Committee approved the proposed amendments to Rule 3011 and the
committee note with the modification suggested by Judge Dow and directed that they be
submitted to the Standing Committee for publication.

5. Report by the Business Subcommittee
(A)  Consider Suggestion 20-BK-D from Thomas Moers Mayer regarding Rule 7007.1

Professor Bartell provided the report. Thomas Moers Mayer made a suggestion that Rule
9014(c) be modified to include Rule 7007.1 in the list of bankruptcy rules from Part V11 that are
applicable to contested matters.

Rule 7007.1 requires disclosure by any corporation that is party to an adversary
proceeding (other than the debtor or a governmental unit) of any corporation that owns, directly
or indirectly, 10% or more of any class of the corporation’s equity interests. The Rule was
derived from Fed. R. App. P. 26.1 and is similar to Fed. R. Civ. P. 7.1. The purpose of the
disclosure required by the Rule is to assist the judge in making an informed decision on
disqualification.
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Rule 7007.1 was drafted at the direction of the Standing Committee acting at the request
of the Committee on Codes of Conduct. It was approved by the Advisory Committee in 2001. At
the time, the Subcommittee on Attorney Conduct Including Rule 2014 Disclosure Requirements,
after lengthy discussions, declined to make it applicable to contested matters because of the
complexity and speed with which contested matters, such as motions for relief from the stay, are
presented to the court.

The Subcommittee agreed that including Rule 7007.1 in the list of Part VI rules
applicable to all contested matters in Rule 9014(c) may not be advisable, although the
Subcommittee did not find all the reasons itemized by the Subcommittee on Attorney Conduct
Including Rule 2014 Disclosure Requirements particularly persuasive. For example, the
Subcommittee did not see any logic in distinguishing contested matters based on whether they
sought relief from the stay or something else.

However, the Subcommittee believes that in certain contested matters disclosure of the
type described in Rule 7007.1 is highly desirable to allow the bankruptcy judge to make an
informed decision on disqualification.

The Subcommittee did not come to any conclusion on how to identify which contested
matters should trigger compliance with Rule 7007.1. Possibilities that were discussed included
matters involving a significant amount in controversy, or any contested matter if the court so
orders, or all contested matters in non-consumer cases, or all contested matters in chapter 11 and
chapter 15 cases only.

The Subcommittee decided to solicit the views of the Advisory Committee on whether
disclosure should be required in all or some contested matters, and if in only some contested
matters, which ones.

Judge Goldgar expressed the view that requiring disclosure in chapter 13 cases would be
impossible. Mr. Mayer said that in business cases it seems strange to require disclosure in
adversary proceedings, which are relatively rare, and not in contested matters, which are
plentiful. Goldgar suggested limiting disclosure to chapter 11 and 15 cases. Mr. Mayer
suggested adding chapter 9. Mr. Mayer then noted that requiring disclosure by chapter is not a
perfect alignment with “big” cases (there are “big” chapter 7 cases). He would be fine with a
rule requiring disclosure based on debt limit or size of the case. He understands it can’t apply to
all cases. He thought that perhaps this should be solved by local rulemaking rather than the
federal rules.
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Judge Bernstein noted that bankruptcy judges have the authority under Rule 9014(c) to
direct that Rule 7007.1 be applicable in a particular contested matter and thought we should just
rely on the discretion of the judge to get the information necessary for disqualification when
necessary.

The Advisory Committee decided to take no further action on the suggestion.
6. Report by the Consumer Subcommittee

(A)  Consideration of Suggestion 20-BK-E from CACM for rule amendment
establishing minimum procedures for electronic signatures of debtors and others

Professor Gibson presented the report. Judge Audrey Fleissig, chair of the Committee on
Court Administration and Case Management (“CACM?”), submitted a suggestion based on a
question her committee received from Bankruptcy Judge Vincent Zurzolo (C.D. Cal.). Judge
Zurzolo inquired whether debtors and others without CM/ECF filing privileges are permitted to
electronically sign documents filed in bankruptcy cases. Judge Fleissig noted that in 2013
CACM *“requested that the Rules Committee explore creating a national federal rule regarding
electronic signatures and the retention of paper documents containing original signatures to
replace the model local rules.” That effort was eventually abandoned, however, largely because
of opposition from the Department of Justice. Among the reasons for the DOJ’s opposition were
that current procedures work fine and scanning of signatures would be more complicated,
scanned documents will require greater electronic storage capacity, there is or soon will be
superior technology that will assure the validity of electronic signatures, and elimination of the
retention requirement will make prosecutions and civil enforcement actions for bankruptcy fraud
and abuse more difficult.

Judge Fleissig’s letter was addressed to Judge David Campbell, chair of the Standing
Committee, and he referred it to the Advisory Committee. In doing so, he noted that, although
the suggestion relates specifically to bankruptcy, it is an issue that is relevant to the work of the
other rules advisory committees. He requested that the Advisory Committee take the lead in
pursuing the issues.

The use of electronic signatures by debtors and others without a CM/ECF account is a
matter that the Advisory Committee spent several years considering (2012-2014), only to
abandon the proposed rule after reviewing the comments received following publication. Based
on the Committee’s earlier experience, the Subcommittee believes it would be desirable to get
some input regarding the DOJ’s position as early as possible. While it doubts that the
Department will take any definitive position before seeing what is proposed, it does not want to
get too far down the road without knowing whether the DOJ remains opposed, given currently
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available technology, to any use of electronic signatures (without the retention of wet signatures)
by debtors and others without CM/ECF filing privileges.

If this project goes forward, the Subcommittee will seek the involvement of someone
with knowledge of current e-signature products, their security safeguards, and the feasibility of
their use with bankruptcy software and the CM/ECF filing system. It will explore whether
someone at the AO or FJC could provide this expertise. It will also reach out to relevant
bankruptcy organizations for input on the desirability of allowing e-signatures by non-registered
users.

David Hubbert recommended that this project go forward, and suggested that he could
recommend that the Deputy Attorney General conduct a survey on the topic. The DOJ would
not look at a specific product, but just the general topic of electronic signatures and fraud. Molly
Johnson could also survey courts on their experience during the pandemic with electronic
signatures.

The Advisory Committee authorized pursuit of the CACM suggestion and will consider
which subcommittee will take the lead.

(B)  Consideration of Suggestions 18-BK-G and 18-BK-H for amendments to Rule
3002.1

Judge Goldgar introduced the topic and described the problem in chapter 13 of debtors
who complete their chapter 13 plans only to find out that their mortgage lenders assert that they
have not made all required payments on their home mortgages. Professor Gibson provided the
report. As was discussed at the last three Advisory Committee meetings, the Advisory
Committee has received suggestions 18-BK-G and 18-BK-H from the National Association of
Chapter Thirteen Trustees and the American Bankruptcy Institute’s Commission on Consumer
Bankruptcy regarding amendments to Rule 3002.1 (Notice Relating to Claims Secured by
Security Interest in the Debtor’s Principal Residence).

Judge Goldgar appointed a working group to review the suggestions and make a
recommendation to the Subcommittee. The Subcommittee has carefully considered the
Suggestions and the drafts of proposed amendments submitted by the two groups. At its meeting
on July 21, it approved a draft to present to the Advisory Committee for discussion at the fall
meeting. After obtaining that feedback, the Subcommittee hopes to prepare a final draft of the
proposed amendments, along with a committee note and implementing forms, for consideration
for publication at the spring 2021 Advisory Committee meeting.

11
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Professor Gibson described the proposed changes to Rule 3002.1. The title to the Rule
would change to refer to Chapter 13. Subdivision (a) would be modified only to make it
applicable to reverse mortgages that do not have regular payments made in installments.

Subdivision (b) is intended to provide the debtor and the trustee notice of any changes in
the home mortgage payment amount during the course of a chapter 13 case so that the debtor can
remain current on the mortgage. The two main changes to this subdivision are the addition of
provisions about the effect of late payment change notices and detailed provisions about notice
of payment changes for home equity lines of credit (HELOCSs). Proposed subdivision (b)(2)
would provide that late notices of a payment increase would not go into effect until the required
notice period (at least 21 days) expires. There would be no delay, however, in the effective date
of an untimely notice of a payment decrease. Members of the Subcommittee debated whether
the Rules Enabling Act, 28 U.S.C. § 2075, allows a rule to impose a delay in a payment increase.
Some thought that it is permissible for the rule to impose such a consequence for failure to
comply with a procedural requirement, while others thought that such a provision improperly
modifies a substantive right. The Subcommittee decided that the best course would be to publish
the rule with this provision in it and see whether it draws any concerns.

Judge Hoffman expressed concerns with the penalty provision. He suggested instead
eliminating any penalties imposed on the debtor for failure to meet the new payment
requirements if the notice of a payment increase was untimely. Others pointed out that such a
provision also altered the contract provisions and would be equally questionable under the Rules
Enabling Act, if the existing provision is. Ms. Miller said that this suggestion came through the
mortgage liaison committee between the mortgage servicers and chapter 13 trustees. She said
this penalty provision is consistent with caselaw since about 2004.

Professor Gibson described the new subdivision (b)(3) which would replace language
added to the rule in 2018 and would provide that a HELOC claimant would only file annual
payment change notices—which would include a reconciliation figure (net over- or
underpayment for the past year)—unless the payment change in a single month was for more
than $10. This provision, too, would ensure at least 21 days’ notice before a payment change
took effect.

There were mostly stylistic changes to Subdivision (c) and (d), although subdivision (d)
has been moved to subdivision (j). Subdivisions (e)and (f) implement a new mid-case
assessment of the status of the mortgage. The Suggestions proposed such an addition so that a
debtor would be informed of any deficiencies in payment while there is still time in the chapter
13 case to become current before the case is closed. As drafted, the procedure would begin with
the trustee providing notice of the status of payments to cure any prepetition arrearage. In a
conduit district—one in which the trustee rather than the debtor makes the postpetition mortgage
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payments—the trustee would also state the amount and due date of the next contractual payment.
The mortgage lender would then have to respond (subdivision (f)) by stating any mortgage or
arrearage amounts on which it contends the debtor is not current. The debtor or trustee could
object to the response. If no objection was made, the amounts stated in the lender’s response
would be accepted as correct. New official forms would be created for both the notice and the
response.

Judge Hoffman noted that on line 116, the reference to “trustee” should be to “claim
holder.” Questions were raised about the use of the term “contractual payment” in line 112 and
whether it should say “postpetition payment.” The general consensus was that the context made
the term clear.

Regarding (f)(1), Judge Hoffman thought the description of the response does not
correspond to the scope of the objection. Professor Gibson and Ms. Miller expressed the view
that the language covers everything to which the claim holder could object.

Judge Goldgar questioned use of the phrase “prepetition arrearage calculation.”
Professor Gibson and Ms. Miller will consider a better description of the concept.

Judge Hoffman questioned the word “correct” in line 132. The Advisory Committee
supported changing it to “binding.”

Subdivisions (g)—(i) provide for an assessment of the status of the mortgage at the end of
a chapter 13 case—when the debtor has completed all payments under the plan. The procedure
would be changed, however, from a notice to a motion procedure. The trustee would begin the
procedure by filing a motion to determine the status of the mortgage. An official form would be
created for this purpose. The claim holder would have to respond, again using an official form to
provide the required information. Either the trustee or the debtor could object to the response.
This process would end with a court order detailing the status of the mortgage. If the claim
holder failed to respond to the trustee’s motion, the order would state that the debtor is current on
the mortgage. If there was a response and no objection to it was made, the order would accept as
accurate the amounts stated in the response. If there was both a response and an objection, the
court would determine the status of the mortgage. Subdivision (i)(4) specifies the contents of the
order.

Subdivision (K) is the sanctions provision, and has only stylistic changes. The
Subcommittee decided that it was not necessary to provide for an order compelling the servicer
to respond and allowing contempt if it does not. The consequences of failure to respond were
deemed sufficient.
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Ms. Miller commented that the amended rule is going to be a great benefit to the parties
and the court. Judge Hoffman commented that the language of line 140— “whether any
arrearage has been cured” — is inconsistent with the existing language —“whether any default
has been cured” — and with statutory language. He also expressed the view that the language
made no sense because arrearages are not cured. Deb Miller suggested “whether any prepetition
default has been cured.” That was accepted by the Advisory Committee, and Professor Gibson
will search the draft to be sure that it is used consistently throughout. Judge Hoffman
commented on lines 210-212 and suggested adding “and other escrow amounts” after “taxes.”
That suggestion was accepted.

The Advisory Committee supported the continuing work on the draft rule and associated
forms.

7. Report by the Forms Subcommittee

(A)  Consideration of Suggestion 20-BK-C from Judge Eric Frank for an amendment
to Official Form 410A or its instructions

Professor Bartell provided the report. Bankruptcy Judge Eric Frank of the E.D. Penn.
submitted a suggestion with respect to the instructions (Instructions for Mortgage Proof of Claim
Attachment) to Form 410A (Proof of Claim, Attachment A) regarding the “Information required
in Part 2: Total Debt Calculation.” He notes that the instructions are unclear when applied to
mortgage debts that have been reduced to judgment through a foreclosure proceeding and merge
into that judgment under the merger rule.

Form 410A is the successor to Attachment A to former Official Form 10, an attachment
that was adopted in 2011 to implement Rule 3001(c)(2) added the same year. Rule 3001(c)(2)
requires that certain supporting information be provided by a mortgage claimant in an individual
debtor case. The form requires an itemization of prepetition interest, fees, expenses and charges
included in the claim and a statement of the amount necessary to cure any default. It also
requires the claimant to provide a loan history showing when payments were received, how they
were applied, when fees and charges were incurred, and when escrow charges were satisfied.
The form is intended to provide specificity with respect to the components of a claim secured by
an individual debtor’s principal residence and, if the debtor was in default prior to the bankruptcy
filing, the amount necessary to cure that prepetition default.

The problem with Rule 3001(c)(2) and Form 410A is that they assume that the mortgage
debt being described by the claimant is represented by a contractual obligation of the debtor — a
note and a mortgage. Any such debt will therefore have a principal amount, will accrue interest
from its inception until it is paid in full, and may carry with it contractual obligations to pay fees
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and costs and escrow amounts for taxes and insurance. Once the note and mortgage have
merged into a judgment, the amounts owing by the debtor will be determined not by the note and
mortgage but by the judgment itself.

Attachment A to Form 410A requires the creditor to provide a Total Debt Calculation by
adding the specified principal balance, interest due, fees, costs due, and escrow deficiency for
funds advanced, and subtracting total funds on hand, to find the total debt as of the filing date. If
a secured claim has merged into a foreclosure judgment, the term “principal balance on the debt”
is misleading; it could be read to be either the amount of the judgment or alternatively the
principal balance on the debt if no judgment had been obtained. In addition, any postjudgment
interest, fees, costs and escrow deficiencies specified in the mortgage will be continuing
obligations of the debtor only insofar as the judgment recognizes those obligations or state law
otherwise provides that they survive the merger of the mortgage into the judgment.

The Subcommittee recommended inserting a single new paragraph in the instructions to
Form 410A with respect to the information to be included in Part 2 before the paragraph
beginning with: “Also disclose the Total amount of funds on hand.” This new paragraph would
read as follows:

If the secured debt has merged into a prepetition judgment, the principal balance on
the debt is the amount of the judgment. Any post-judgment interest due and owing,
fees and costs and escrow deficiency for funds advanced shall be the amounts that
are collectible under applicable law.

Judge Goldgar suggested inserting a comma after the word “costs.” Judge Campbell
questioned whether some of the judgment might have been paid prepetition so that “amount of
the judgment” was overbroad. Ms. Miller suggested dealing with that concern by inserting the
word “remaining” before “amount of the judgment.” The Advisory Committee approved that
change, and approved the proposed amendment as modified to the instructions to Form 410A.
The change does not require publication and will be immediately implemented by the AO.

(B)  Proposed conforming amendments to Official Form 417A (Notice of Appeal and
Statement of Election)

Professor Gibson provided the report. The Subcommittee was asked to recommend to the
Advisory Committee whether to propose amendments to Official Form 417A that conform to

amendments to Appellate Form 1 (Notice of Appeal) that have been proposed by the Advisory
Committee on Appellate Rules and published for public comment.
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This Subcommittee decided to recommend using the language of the proposed
amendment to Rule 8003(a)(3)(B) but not creating two separate notice-of-appeal forms. The
Subcommittee thought that using separate forms would potentially create confusion.

Professor Gibson noted that the comma after the word “order” should be deleted in Parts
2 and 3 of the proposed form.

The Advisory Committee approved the proposed amendments to Form 417A and
committee note and directed they be submitted to the Standing Committee for publication with
the goal of making them effective when the amendments to Rule 8003 go into effect.

(C)  Recommendation of No Action Regarding Suggestion 20-BK-F (Valdislav
Kachka) to Revise “Explanation of Discharge in a Chapter 7 Case”

Professor Bartell provided the report. Vladislav Kachka, an attorney in Pennsylvania,
suggested changes to the language included in the section labelled “Explanation of Bankruptcy
Discharge in a Chapter 7 Case” in Official Form 318 (Discharge of Debtor). The concern of Mr.
Kachka is that under Pennsylvania law a civil judgment creates an automatic lien against real
property that a defendant owns at the time of the judgment and property acquired by the
defendant thereafter. If the defendant obtains a discharge of the judgment in bankruptcy after the
judgment is entered, the lien no longer attaches to postpetition property of the defendant.
However, an abstract of judgment entered against the defendant continues to appear on a title
report and many underwriters will not certify that the property has clear title when the defendant
attempts to obtain financing for a post-discharge property purchase because the underwriters fail
to understand that the judgment lien does not attach to that property.

Mr. Kachka suggested that if the Explanation of Bankruptcy Discharge in a Chapter 7
Case includes language specifically stating that a discharged judgment does not create a lien on
property acquired after the discharge, it will provide debtors something they can show the
underwriters without having to embark on a detailed explanation of § 524 of the Bankruptcy
Code.

The Subcommittee considered the substance of Mr. Kachka’s suggestion, and language
that might be added to Form 318 (and the other forms used for discharge under other chapters of
the Code), and ultimately concluded not to recommend any change to the forms. There were two
reasons for the Subcommittee’s decision.

First, the Subcommittee does not think that an amendment to the language in the
Explanation section of the discharge orders would alleviate the problem Mr. Kachka seeks to

address. The Subcommittee believes that a title company or other party involved in a real estate
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transaction would be unlikely to rely on language in the Explanation section of the discharge
order, and would still demand a “comfort order” signed by the bankruptcy judge explicitly
stating that the post-petition property is not subject to the lien before insuring title to that

property.

Second, although Mr. Kachka is absolutely correct that a post-petition lien cannot attach
to property obtained by a debtor after bankruptcy to secure a debt that has been discharged,
putting language into the forms to that effect could open the door to further requests for specific
language describing exactly what is and is not discharged and the effect of the discharge. The
Subcommittee was not willing to start down the road of providing legal advice about the
meaning and scope of § 524 of the Code, even when there is no dispute about its accuracy,
especially where any benefit in doing so would be questionable.

For those reasons, the Subcommittee recommended no action be taken on this suggestion.
The Advisory Committee concurred with the Subcommittee’s recommendation.

8. Report by the Restyling Subcommittee

Judge Marcia Krieger, chair of the Subcommittee, and Professor Bartell provided the
report. Judge Krieger began with an expression of gratitude to the members of the
Subcommittee for their work. Professor Bartell thanked Judge Campbell for his leadership in
this area, and those staff members at the Administrative Office who assisted with the programs to
facilitate the process. She also thanked the style consultants for their contributions.

Professor Bartell provided a status report. The Subcommittee has almost completed its
review of Part I11 of the Rules, after which its comments will be forwarded to the style
consultants for their reaction. The Subcommittee will then begin its review of Part IV of the
rules. It has two more meetings scheduled for mid-October. The Subcommittee expects to
present both Parts to the Advisory Committee for its approval and submission to the Standing
Committee for publication at the spring meeting.

9. Emergency Rules Subcommittee

Professor Gibson provided the report. The Subcommittee presented to the Advisory
Committee a discussion draft of a proposed new Rule 9038 to address operation of the
bankruptcy courts during an emergency. She explained that the Subcommittee, under the
leadership of Judge Hoffman, had met five times since the middle of April and had concluded
that an emergency rule that that would allow time periods in the Bankruptcy Rules to be
extended when there is a declared emergency that adversely affects the operation of the
bankruptcy courts would be desirable.
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Professor Gibson drafted such a rule, trying to the extent possible to adopt a uniform
approach to that pursued by the other advisory committees. Professor Capra has served as
liaison between the committees to promote such uniformity. Although that uniformity has
not yet been completely achieved, the current drafts of the bankruptcy, civil, and criminal rules
have many elements in common. She then highlighted the issues in the proposed rule, and the
extent to which they diverged from the approach of the other advisory committees.

The rule addresses what is an emergency (called a “rules emergency” in the draft). There
are two requirements for a rules emergency: extraordinary circumstances and a resulting
impairment of the court’s ability to function in accordance with the rules. The extraordinary
circumstances must relate to public health or safety or affect access to the court. Subsequently
the criminal rules subcommittee decided to make the definition more restrictive, adding the
requirement that “no viable alternative measures would eliminate such substantial impairment
within a reasonable time.” The current draft of the civil rule does not include the no-viable-
alternative requirement. (The appellate rules have no comparable provision.)

Professor Capra said that probably no civil rule will be adopted for emergency situations
because the Civil Advisory Committee thinks the existing rules are sufficiently flexible. Judge
Goldgar said that he would change “viable” to “feasible.” Professor Gibson thought that (a)(2)
was not needed because there would be no substantial impairment if there was a feasible
alternative. Judge Wu agreed and would delete (a)(2). Judge Goldgar thought that (a)(2)
required an inappropriate decision by a judge. Judge Krieger wondered if we really have any
need for an emergency rule. Mr. Mayer pointed out that the existing bankruptcy rules limit the
flexibility of bankruptcy judges to modify deadlines and otherwise adopt local rules to deal with
the emergency so an emergency rule is needed. The Advisory Committee agreed to drop (a)(2).

Judge Hoffman thought (a)(1) should not be limited to “impairing the ability of a court to
perform its functions” but should include the parties. Professor Capra said that the only reason
parties cannot perform their functions is because courts cannot function. Mr. Mayer supported
the rule as drafted. Judge Campbell said that criminal defense attorneys currently can’t get
access to their clients because of lockdown and therefore cannot prepare for trial. In civil cases,
parties cannot complete depositions or inspect properties. There are emergency situations in
which the courts are not affected but the parties are prevented from doing what they need to do.
Professor Capra thinks the language would operate in those situations because the court would be
unable to perform its functions if the parties could not.

The proposed rule identifies who may declare an emergency. The various subcommittees
are not in agreement about who should be authorized to declare a rules emergency. The civil and

criminal drafts give this authority only to the Judicial Conference of the United States. The
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appellate draft also authorizes the chief judge of a circuit to do so for the courts in that circuit.
The Subcommittee thought it important to also provide authority at the bankruptcy court level
because of the specialized nature of the Bankruptcy Rules and the belief that emergency action
could be taken more swiftly and with greater knowledge of local conditions at that level.

Judge Goldgar asked why the chief district judge is omitted. Professor Gibson noted that
the chief district judge is omitted in the civil and criminal rules. Professor Coquillette said that
the executive committee of the Judicial Conference operates very quickly and can get the
information it needs from individual districts. Judge Krieger said that after 9-11 the S.D.N.Y.
routed its cases to the E.D.N.Y. and she supports including the chief bankruptcy judge in the
district. Judge Wu asked about review of a determination by a bankruptcy judge; Professor
Capra suggested that we could include language that allowed the Judicial Conference to overrule
the determination. Judge Bates did not think the situation posed by Judge Krieger is unique to
bankruptcy — district courts had the same problem for civil and criminal matters. He expressed
his concern that allowing the bankruptcy judge to make the determination may be a move too far
for Congress, which used a presidential declaration as the trigger during the current pandemic.
Judge Goldgar said that the chief district judge in his district said she had no authority to give
directions to the bankruptcy court during the current pandemic. Professor Capra said that this is
a distinct issue from who makes the declaration. Mr. Hartley noted that someone needs to be
able to act unilaterally quickly until someone higher up makes a decision. Judge Krieger said
that she has encountered problems that no one else knows about — HVAC problems, or
plumbing problems, for example—and that no one higher up is going to know what has
happened in that court. Professor Capra said that this rule is not about the burst pipe problem.
The rule is intended for major emergencies. Judge Bates said that current rules are flexible
enough to deal with Judge Krieger’s hypothetical situations. Deb Miller said it is important that
there be a quick, uniform approach in the case of an emergency. Professor Gibson wondered if
having three different potential decision-makers might create confusion. Judge Goldgar said he
personally has access to a member of the Judicial Conference so he feels comfortable with that.
Judge Campbell noted that the first draft of the CARES Act would have legislatively amended
the rules. In light of that history, Congress is going to be looking for national emergency rules,
and probably expects centralized decision-making. There would have to be a really good reason
why bankruptcy judges need authority that district court judges do not need in criminal or civil
cases. Judge Dow supports allowing the decision to be made by the chief bankruptcy judge, and
points out that all we are talking about is extending deadlines. Judge Hoffman suggested
eliminating the chief bankruptcy judge but including the chief circuit judge.

The Subcommittee voted on whether to limit decision-making to the Judicial Conference.
That motion was defeated with only one vote — Judge Goldgar — in favor. The Subcommittee

then voted on whether to allow either the Judicial Conference or chief judge of the circuit to
declare a rules emergency. That motion was supported by five votes. The Subcommittee then
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voted between two options: allowing the Judicial Conference or chief judge of the circuit to
declare a rules emergency and second, allowing the chief bankruptcy judge also to make the
declaration. The former option was supported by Judges Bernstein, Hoffman, Goldgar, and
Oetken, and Mr. Retherford. The latter option, with three levels of decisionmakers, was
supported by Ms. Miller, Mr. Mayer, Judge Wu, Judge Krieger, Mr. Hartley, and Judge Dow.
Mr. Hubbert abstained. As a majority of the Advisory Committee supported that approach, the
rule will continue to include the existing provisions allowing the chief bankruptcy judge to
declare a rules emergency.

Professor Gibson will modify subpart (b)(4) (dealing with early termination of a rules
emergency) to include the ability of the chief judge of the circuit or the Judicial Conference to
overrule a decision of the chief bankruptcy judge as to the existence of a rules emergency.

The proposed rule provides for extensions of time limits set forth in the rules (other than
those mandated by the Bankruptcy Code). As drafted, the authority to permit extensions of time
limits on a district-wide basis is given to the chief bankruptcy judge, regardless of who made the
declaration of the emergency. The Subcommittee thought this approach was appropriate because
a local actor will be in the best position to assess conditions and determine the rule departures
that are needed. Judge Campbell suggested revised language in (c)(1) to eliminate the
requirement that the chief bankruptcy judge in a district has to authorize a bankruptcy judge to
order extensions in a particular case. A conforming change will be made to (c)(3).

Judge Goldgar wants the ability not merely to extend time limits, but the ability to modify
local rules. Professor Gibson suggested that this is not a matter for the federal rules. Professor
Capra and Professor Struve also agreed. Professor Struve suggested that the reference to
Bankruptcy Code in line 39 should be to any statute. Judge Bernstein asked whether the chief
bankruptcy judge should be able to order extensions for specific cases as indicated by line 34 —
the presiding judge is the one who would know about that. Everyone agreed that the language
would so require.

An extended or tolled time period will terminate either 30 days after the rules emergency
declaration terminates or when the original time period would have expired, whichever is
later — unless the extension or tolling itself expires sooner than 30 days after the declaration’s
termination. In that case, that date would be compared to the original termination date (and of
course will be the later of the two dates since it is an extension). The court may provide an
additional extension in a specific case or proceeding.

The draft rule left space for consideration of additional rules provisions that might be
considered for inclusion in an emergency rule. The first is an authorization for remote hearings.

Virtually all bankruptcy courts switched to remote means of conducting any hearings that could
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not be postponed following the declaration of the Covid-19 emergency. Such action could be
required in any type of emergency that endangers public health and safety or impairs access to
the court. The Advisory Committee concluded that inserting such a provision in the emergency
rule would suggest that existing local orders providing for remote hearings constitute a departure
from the Bankruptcy Rules and are not authorized. Professor Capra agreed. The rule will
eliminate the placeholder for remote hearings.

The other rules that the Subcommittee has identified for consideration are those requiring
service or transmission by first class mail. It has been suggested that in some types of
emergencies, the U.S. postal system might be disrupted, and thus compliance with mailing
requirements in the rules might be difficult or impossible. Judge Dow does not know what we
would propose as an alternative. The Advisory Committee concluded that no emergency
provisions were needed for this situation.

Other procedures that the Subcommittee considered and decided not to address in an
emergency rule are ones governing electronic filing by unrepresented parties, payment of filing
fees online by unrepresented parties, and electronic signature requirements. The Subcommittee
determined that the existing Bankruptcy Rules on these topics either contain sufficient flexibility
to allow adjustments during an emergency or leave the issues to regulation by local rules or
orders.

The final provision of the proposed draft, which is in brackets, is the last provision of the
current criminal rule draft. This “soft landing” provision is intended in part to do what
subdivision (c)(2) of the Subcommittee’s draft aims for — to prevent unfairness in the transition
period after the termination of an emergency declaration. Subdivision (c)(2) addresses only time
period extensions and tolling, whereas the criminal rule provision applies to all types of rule
departures authorized by the emergency rule. Given that the bankruptcy rule will now address
only time extensions, this provision will not be necessary.

Judge Bates asked whether the Advisory Committee had determined that an emergency
rule is necessary. The concern would be that adopting a rule dealing only with extensions of
deadlines might create the implication that nothing else can be modified in an emergency.
Professor Gibson thought that the emergency rule was indeed necessary because of all the
deadlines included in the bankruptcy rules, and that this rule should be presented to the Standing
Committee in January for its consideration. Judge Dow agreed that the rule is needed.

10. Future meetings

The spring 2021 meeting has tentatively been scheduled for April 8-9, 2021.
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11. New Business
There was no new bhusiness.
12. Adjournment

The meeting was adjourned at 3:15 p.m.
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Proposed Consent Agenda

The Chair and Reporters proposed the following items for study and consideration prior
to the Advisory Committee’s meeting. No objections were presented, and all recommendations
were approved by acclamation at the meeting.

1. Business Subcommittee.

A. Recommendation of no action regarding Suggestion 20-BK-A from the
Foundation for Defense of Democracies for proposed rulemaking concerning
national security matters (Professor Bartell).

2. Consumer Subcommittee.

A Recommendation of referral of Suggestion 20-BK-B to make the court’s database
of electronic creditor notice addresses available to any case participant required to
serve notices on creditors. (Professor Gibson).

3. Recommendation for technical changes to all versions of Official Form 309 to update
PACER internet address, to amend national instruction to Form 309 to list all versions of

the form, and to permit courts to update the internet links as needed on those forms in the
future. (Scott Myers)
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VEMORANDUM

TO Hon. John D. Bates, Chair
Conmmittee on Rules of Practice and Procedure

FROM Hon. Robert M Dow, Jr., Chair
Advi sory Conmmttee on Civil Rules

RE: Report of the Advisory Commttee on Civil Rules

DATE: December 9, 2020

1 | nt roducti on

The Advisory Commttee on Gvil Rules net on a tel econference
platform that included public access on Cctober 16, 2020. Draft
m nutes fromthe neeting are attached to this report.

A WN

Part | of this report presents three itens for action. The
first recomrends approval for adoption of anmendnents to Rule 7.1
that were published for comment in August 2019. The others
recommend approval for publication of an anendnent to clarify the
i nt ended neaning of Rule 15(a)(1) and an anendnent to broaden the
means for providing notice of a mmgistrate judge s recomended
di sposition under Rule 72(b)(1).
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Report to the Standing Committee
Advi sory Commttee on Civil Rules
Decenber 9, 2020 Page 2

Part Il of this report provides information about ongoing
subcomm ttee projects. The CARES Act Subconmittee draft Rule 87
addressing declaration of a GCivil Rules emergency by the Judicia
Conf erence, as revi ewed by the Advisory Commttee and approved for
di scussion along with the emergency rul es drafts devel oped by ot her
advisory conmmttees, is discussed in two places. The joint all-
committees report describes the comon elenments of the various
drafts and notes sonme of the differences. The G vil Rules
Conmittee’s report on draft Rule 87 is integrated with the joint
report. Part IIA refers back to the joint report. The Advisory
Comm ttee has not determnm ned whet her any energency rul es provision
is necessary for the GCvil Rules. Wien it cones tinme to reconmend
publication, the Advisory Commttee may recomend sinultaneous
publication of anendnents of specific rules that would take the
pl ace of any enmergency rules provisions, with an invitation to
comment on the wi sdom of adopting any enmergency rul es provision.

Part 11B presents brief accounts of the ongoing work of three
other subconmittees. The Advisory Conmittee has suspended
consideration of possible interlocutory appeal rules for ML
proceedi ngs, but the MDL Subconmittee is actively exploring a draft
rule that would establish provisions simlar to the class action
provi sions that address the court’s role in settlenent, and
appoi nt ment and conpensati on of |ead counsel. A joint subconmttee
with the Appellate Rules Conmttee i s expl oring possi bl e anmendnent s
to address the effects of Rule 42 consolidation in determ ni ng when
a judgnent becones final for purposes of appeal. Another joint
subconmittee continues to consider the tinme when the |ast day for
electronic filing ends.

Part |11 describes continuing work on projects carried forward
on the agenda for further work. Rule 12(a) seens to recogni ze t hat
a statute nmay alter the tinme to respond under Rule 12(a)(1l), but
not to recognize statutes that would alter the tinme set by
Rule 12(a)(2) or (3); this proposal remains on the agenda after
failing of adoption by an even vote. A potential anbiguity in
Rul e 4(c)(3) may affect the procedure for ordering a United States
mar shal to serve process in an in form pauperis or Seanman case.
O her itens include the Rule 5(d)(3)(B) limts on electronic filing
by unrepresented parties and the information required in
applications for in forma pauperis status.

Part |1V describes newitens that have been added to t he agenda
and are being carried forward for further work, including the
Rul e 26(b) (5) (A) provisions for privilege | ogs; an outside proposal
to adopt a broad rule governing practices for sealing court
records; and a proposal to amend the Rule 9(b) provisions for
pl eading malice, intent, know edge, and other conditions of a
person’s m nd.
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Report to the Standing Committee
Advi sory Commttee on Civil Rules
Decenber 9, 2020 Page 3

Part V describes two proposals that are not being pursued
further. One was a proposal to anend Rule 17(d) to require that a
public officer who sues or is sued in an official capacity be naned
only by title, not nane. The other was to anmend Rule 45 to nmake it
clear that the Ilist of places where a subpoena can conpel
conpliance does not supersede federal statutes that provide for
nati onwi de service and conpli ance.

l. Action ltens
A For Final Approval: Amendnent to Rule 7.1

Two di stinct proposals to amend Rule 7.1(a) were published in
August 2019. Further consideration of the proposal in |ight of the
public coments denonstrated the w sdom of making a conformng
anendnent of Rule 7.1(b). The anendnents were brought to the
Standing Committee with a recommendati on for adoption in June 2020.
The topic was remanded for further consideration of the part of
Rule 7.1(a)(2) that addresses the tine of the citizenships that
establish or defeat conplete diversity. A revised version of that
provi sion was devel oped after lengthy deliberation. The revised
version is recommended for adoption, and is transmtted along with
an alternative that takes the sinpler approach of omtting any
reference to the tinmes of the citizenships.

The proposed anendnent to Rule 7.1(a)(1) and the conform ng
anmendnent to Rule 7.1(b) are discussed first. They have not
presented any difficulty, but the report that recommended themfor
adoption at the June neeting is presented again for convenience.
The nore conplicated questions raised by Rule 7.1(a)(2) are
di scussed after that.

The proposed full rule text reconmended for adoption, narked
t o show changes since publication by double underlining, is:

Rule 7.1 Disclosure Statenent
(a) WHO MUST FiILE; CONTENTS.

(1) Nongovernment al Corporations. A
nongovernnental corporate party or any
nongover nnental corporation that seeks to
intervene nust file 2—eoptes—of a
th-setosure statenent that:

(2A) identifies any parent corporation
and any publicly held corporation
owni ng 10% or nore of its stock; or

(2B) states that there is no such
cor porati on.

(2) Parties or Intervenors in a Diversity

Case. —Unless—+he—court—orders—otherwise—=a
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party—+In an action in which jurisdiction is
based on diversity under 28 U S.C. 8§ 1332(a),
a party or intervenor nust, unless the court
orders otherwise, file a disclosure statenent
t hat nanes—and identifies the citizenship of
——every individual or entity whose citizenship
is attributed to that party or intervenor at
the—t++re—when:
(A) the actionis filed in or renpbved to
federal court, and
(B) any subsequent event occurs that
coul d af f ect t he court’s
jurisdiction.
(b) TiME TO FILE, SUPPLEMENTAL FILING. A party or
i nt ervenor mnust:
(1) file the disclosure statenment * * *,

Rule 7.1(a)(1)

The proposal to anmend Rule 7.1(a)(1) published in August 2019
r eads:

Rule 7.1. Disclosure Statenent
(a) WHO MUST FILE; CONTENTS
(1) Nongover nnent al Cor por ati ons. A
nongovernnental corporate party or any
nongover nnental corporation that seeks to

intervene nust file 2—eoptes—of a
ti-setosure statenent that:

- (A identifies any parent
corporation and any publicly
hel d corporation owni ng 10% or
nore of its stock; or

2 (B) states that there is no such
cor porati on.

Thi s anendnment confornms Rule 7.1 to recent simlar amendnents
to Appellate Rule 26.1 and Bankruptcy Rule 8012(a). It drew three
public comrents. Two approved the proposal. The third suggested
that the categories of parties that nmust file disclosure statenents
shoul d be expanded for both parties and i ntervenors, a subject that
has been consi dered periodically by the advisory comm ttees w t hout
yet | eading to any proposals for amending the parallel rules.

The Advi sory Committee recommends approval for adoption of the
Rule 7.1(a)(1) anendnent.
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Rule 7.1(b)

Di scussion of public coments on the tine to make diversity
party disclosures under proposed Rule 7.1(a)(2) |ed the Advisory
Committee to recognize that the time provisions in Rule 7.1(b)
shoul d be anmended to conformto the new provision for intervenor
di sclosures in Rule 7.1(a)(1):

(b) TiMe TO FILE; SUPPLEMENTAL FILING. A party or intervenor
nmust :
(1) file the disclosure statenment * * *,

* * * *x %

This is a technical anendnment to conform to adoption of
anended rule 7.1(a)(1) and can be approved for adoption w thout
publ i cati on.

Rule 7.1(a)(2)

Rule 7.1(a)(2) is a new disclosure provision designed to
establish a secure basis for determ ning whether there is conplete
diversity to establish jurisdiction under 28 U S.C. 8§ 1332(a). The
Advi sory Committee recommends that it be approved for adoption with
changes suggested by the public comments, as revised to address the
concerns raised in the Standing Comm ttee discussion |ast June.

The core of the diversity jurisdiction disclosure lies in the
requirenent that every party or intervenor, including the
plaintiff, name and di sclose the citizenship of every individual or
entity whose citizenshipis attributed to that party or intervenor.
The proposed rule text has been nodified to identify nore
accurately the time that 1is relevant to determning the
citizenships that control diversity jurisdiction.

The citizenship of a natural person for diversity purposes is
readily established in nost cases, although sonmewhat quirky
concepts of domcile may at tines obscure the question
Section 1332(c)(1) codifies famliar rules for determning the
citizenship of a corporation w thout | ooking to the citizenships of
its owners.

Noncorporate entities, on the other hand, commonly take on the
citizenships of all their owners. The rules are well settled for
many entities. The rule also seens to be well settled for limted
l[iability conpanies. The citizenship of every owner is attributed
to the LLC. If an owner is itself an LLC, that LLC takes on the
citizenships of all of its owners. The chain of attribution reaches
hi gher still through every owner whose citizenshipis attributedto
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an entity closer along the chain of owners that connects to the
party LLC. The great shift of many business enterprises to the LLC
form means that the diversity question arises in an increasing
nunber of actions filed in, or renoved to, federal court.

The challenges presented by the need to trace attributed
ownership are a function of factors beyond the nere proliferation
of LLCs. Many LLCs are not eager to identify their owners—the
negative coments on the published rule included those that
insisted that disclosure is an unwarranted invasion of the owners’
privacy. Beyond that, the nore el aborate LLC ownership structures
may make it difficult, and at tines inpossible, for an LLC to
identify all of the individuals and entities whose citizenships are
attributed toit, let alone determ ne what those citizenships are.
But if it is difficult for an LLC party to identify all of its
attributed citizenships, it is nore difficult for the other parties
and the court, whose only likely source of information is the LLC
party itself.

As difficult as it may be to determne attributed citizenshi ps
in sone cases, the inperative of ensuring conplete diversity
requires a determnation of all of the citizenships attributed to
every party. Some courts require disclosure now, by local rule,
standard terns in a scheduling order, or nore ad hoc neans. And
there are cases in which inadvertence, indifference, or perhaps
strategic calculation have led to a belated realization that there
is no diversity jurisdiction, wasting extensive pretrial
proceedi ngs or even a conpleted trial.

Di sclosure by every party when an action first arrives in
federal court, or at a later time that may displace the rel evance

of the time of filing the conplaint or notice of renoval, is a
natural way to safeguard conplete diversity. Mst of the public
coment s approve the proposal, often suggesting that it will inpose

only negligible burdens in nost cases. Sunmaries of the coments
were attached to the June report.

The public comments indirectly illumnated the value of
devel opi ng further the published rule text that identified the tine
that controls the exi stence of conplete diversity as “the tinme the
action is filed.” Many of the comments supporting the proposal
suggested that defendants frequently renove actions from state
court w thout giving adequate thought to the actual existence of
conplete diversity. Sone of these coments feared that the
published rule text did not speak clearly to the need to
di stingui sh between citizenship at thetine a conplaint is filedin
federal court and citizenship at the tine a conplaint is filed in
state court, to be followed by renoval. Renoval, for exanple, nay
beconme possible only after a diversity-destroying party is dropped

Committee on Rules of Practice & Procedure | January 5, 2021 Page 302 of 519



227

228
229
230
231
232
233
234
235
236
237

238
239
240

241
242
243
244

245
246

247
248
249
250
251
252
253
254
255
256

257
258
259
260
261
262
263
264
265
266
267

268
269

Report to the Standing Committee
Advi sory Commttee on Civil Rules
Decenber 9, 2020 Page 7

fromthe action in state court.

Comm ttee discussion of this question last April enphasized
the rules that require conplete diversity at sonme tine other than
the original filing in federal court or renoval to it. One exanple
is changes in the parties after an actionis filed. Gther and nore
conpl ex exanples may arise in determning renoval jurisdiction
Di scl osure should aimat the direct and attributed citizenships of
each party at the tinme identified by the conplete-diversity rules.
The time at which the court nekes the determnation is not
rel evant, although the purpose of requiring disclosure is to
facilitate determ nation as early as possible.

These observations led to revising the rule text to the form
presented to the Standing Commttee last June, calling for
di scl osures of citizenships:

(A) at the tinme the action is filed in or renoved to
federal court; or

(B) at another time that nay be rel evant to determ ning
the court’s jurisdiction.

Di scussion in the Standing Conmmittee focused on two perceived
problenms with this fornul ation

The first problem arose from concern that the rule would be
m sread, taking it to address the time for filing the disclosure
statenent rather than the tine of the citizenships that nust be
considered in determning diversity jurisdiction. That concern
could be met by addi ng redundant but perhaps hel pful words to the

rule text: “ * * * a party or intervenor nust, unless the court
orders otherwise, file at the tine set by Rule 7.1(b) a disclosure
statement * * *.” But it is better nmet by substituting a new

formula for “at the tine” and “at another tinme” in the rule text.
That change is shown in the revised rule text.

The second probl emarose fromconcern that nany parties woul d
be confused by the reference to “another tinme that may be rel evant
to determining the court’s jurisdiction.” Diversity wll be
determ ned i n nost cases by the citizenships that exist at the tine
the action is initially filed in federal court, or at the tinme it
is renoved. But many |awers know that the rules that govern
di versity jurisdiction can be conplicated, and fear that they nust
undertake ti nme-consum ng and costly research to be sure that their
cases do not conme within one of the variations on the basic rule.
Sone mght be sinply bew | dered. The proposal was renmanded for
further consideration of this concern.

The Advisory Conmttee’s deliberations on renmand are
summarized in the draft October Mnutes. The Advisory Conmttee
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renewed its belief that it is useful to adopt rule text that
directs attention to the problemthat diversity jurisdictionis not
permanent |y fixed by the citizenships that exist at the tine a case
first cones to the federal court, whether by initial filing or
removal . And it concluded that clear |anguage can reduce, indeed
virtually elimnate, the risk that |lawers wll be driven to
undertake unnecessary research into diversity jurisdiction
doctrine. The recomended new | anguage focuses on events subsequent
to filing or renoval, providing assurance by focusing directly on
changes in the shape of the litigation. Substituting “when” for *at
the tine” al so should address the concern about confusion between
the tinme for making disclosure and the tinmes of the citizenships to
be di scl osed:

* * * must file a disclosure statenent * * * when:

(A) the action is filed in or renoved to federal
court, and

(B) any subsequent event occurs that could affect
the court’s jurisdiction.

Al though the Advisory Conmttee recommends this revised
version for adoption, it offers an alternative recommendati on for
adoption in the event that the revi sed versi on does not assuage the
concerns that | ed the Standing Conmttee to remand. The al ternative
woul d sinply omt everything in subparagraphs (A) and (B) as shown
above. The rule text would say nothing about the tines of the

citizenships that determ ne  whet her there is diversity
jurisdiction. This version does what is required to establish a
di scl osure practice that will provide a secure foundation for

pronpt and accurate determ nations of jurisdiction. That is the
nost inportant task set for the rule.

This alternative version also responds to the problem
presented by any attenpt to use rule text to rem nd the parties of
the conplexities that occasionally arise from the nore esoteric
corners of diversity jurisdiction requirenents. No court rule can
change those requirenments. Any attenpt to provide a conprehensive
di gest woul d i nevitably be i nconpl ete, and nmi ght well be i naccurate
on one or another points. Referring to “another tinme that nay be
rel evant” showed the risks of a sinple reference. Referring to “any
subsequent event” may not fully allay this concern. Rule 7.1(b)
provi des an indirect rem nder of the need to supplenment an earlier
di sclosure “if any required information changes.” That includes a
change in the information that is required as well as a change in
the information itself. The commttee note can point to the genera
i ssue, providing a rough guide of the need to renmain alert for
devel opnments in the litigation that my call for additional
di scl osures.
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Two addi ti onal paragraphs fromthe June report nay be provided
to fill out the remnder of other issues that have not been
chal l enged in earlier discussions.

A probl emrenmai ns when a party’s di scl osure statenent, perhaps
illumnated by responses to followup discovery, shows that the
party cannot identify all of the citizenships that my be
attributed to it. The committee note observes that the disclosure
rul e does not address this problem Renewed conmittee discussion
rejected a suggestion that the Note should be revised to suggest
that a party could ask the court to order that no nore than
reasonable inquiry is required. The rule cannot reduce the
i nformati onal burdens required by the doctrines of subject-matter
jurisdiction. Nor does it seem wise to attenpt to answer the
guestions that will arise when the party asserting jurisdictionis
unable to pry conplete information from another party who has far
better access to information about its owners, nenbers, or others
whose citizenships are attributed to it.

Some public coments opposed adoption of the diversity
di scl osure proposal. Two of them canme from bar groups that have
provi ded hel pful advi ce on many occasions in the past, the Anerican
College of Trial Lawers and the City Bar of New York. Each
suggested that a better answer to the dilemma of determ ning the
citizenship of LLCs would be for Congress or the Suprene Court to
treat themas corporations. In addition, they suggested that sone
LLCs may experience great difficulty in determning all attributed
citizenships, making it better torely on targeted di scovery in the
few cases that present genui ne puzzl es about citizenship. They al so
observed that the LLC formis often adopted to protect the privacy
of the owners, a point supplenented by other comrents suggesting
that privacy is particularly inmportant for “non-citizen” owners. An
added concern was that expansive diversity disclosures may incl ude
so much information that they distract attention from the
information that is inportant in considering judicial recusal, the
original purpose of Rule 7. 1.

The proposed disclosure rule is recommended for adoption in
one of the two forns advanced for discussion. The version that
alerts the parties to the need to consider subsequent events that
may change the cal culus of diversity is the first recomendati on.
But if it still seens too risky, little is likely to be gained by
considering still further variations on subparagraphs (A) and (B)
The alternative recomendation is to forgo any attenpt to allude to
“subsequent events” in rule text by sinply omtting subparagraphs
(A) and (B) revised. It is not a perfect answer to the puzzles
created by the requirenment of conplete diversity. But it will go a
long way toward elimnating inadvertent exercise of federal
jurisdiction in cases that should be decided by state courts,
and—at least as inportant—toward protecting against tardy
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revel ati ons of diversity-destroying citizenships that |lay waste to
substantial investnents in federal litigation.

Cl ean Rul e Text

Rule 7.1 Disclosure Statenent
(a) WHO MUST FiILE; CONTENTS.

(1) Nongovernment al Cor porati ons. A
nongover nnent al corporate party or any
nongover nnental corporation that seeks to
intervene nmust file a statenment that:

(A) identifies any parent corporation and any
publicly held corporation owning 10% or
nore of its stock; or

(B) states that there is no such corporation.

(2) Parties or Intervenors in a Diversity Case. In
an action in which jurisdiction is based on
diversity under 28 U S. C. § 1332(a), a party
or intervenor nust, unless the court orders
otherwise, file a disclosure statenment that
nanmes—and identifies the citizenship of—
every individual or entity whose citizenship
is attributed to that party or intervenor
when:

(A) the action is filed in or renoved to
federal court, and

(B) any subsequent event occurs that could
affect the court’s jurisdiction.

Cow TTEE NOTE

Rule 7.1(a)(1). Rule 7.1 is anended to require a di sclosure by
a nongovernnental corporation that seeks to intervene. This
anmendnent conforns Rule 7.1 to simlar recent anmendnents to
Appel |l ate Rule 26.1 and Bankruptcy Rule 8012(a).

Rule 7.1(a)(2). Rule 7.1 is further anended to require a party
or intervenor in an action in which jurisdiction is based on
diversity under 28 U S.C. 8 1332(a) to nanme and disclose the
citizenship of every individual or entity whose citizenship is
attributed to that party or intervenor. The disclosure does not
relieve a party that asserts diversity jurisdiction from the
Rule 8(a)(1) obligation to plead the grounds for jurisdiction, but
is designed to facilitate an early and accurate determ nation of
jurisdiction.

Two exanples of attributed citizenship are provided by
8 1332(c)(1) and (2), addressing direct actions against liability
insurers and actions that include as parties a |l egal representative
of the estate of a decedent, an infant, or an inconpetent.
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I dentifying citizenship in such actions is not likely to be
difficult, and ordinarily should be pleaded in the conplaint. But
many exanples of attributed citizenship arise from noncorporate
entities that sue or are sued as an entity. A famliar exanple is
alimted liability conpany, which takes on the citizenship of each
of its owners. A party suing an LLC may not have all the
information it needs to plead the LLC s citizenship. The sane
difficulty nmay arise with respect to other fornms of noncorporate
entities, sone of themfam|liar—such as partnerships and limted
partnershi ps—and sone of them nore exotic, such as “joint
ventures.” Pleading on information and belief is acceptable at the
pl eadi ng stage, but disclosure is necessary both to ensure that
diversity jurisdiction exists and to protect agai nst the waste that
may occur upon belated discovery of a diversity-destroying
citizenship. Disclosure is required by a plaintiff as well as al
ot her parties and intervenors.

What counts as an “entity” for purposes of Rule 7.1 is shaped
by the need to determne whether the court has diversity
jurisdiction under § 1332(a). It does not matter whether a
collection of individuals is recognized as an entity for any other
pur pose, such as the capacity to sue or be sued in a conmon nane,
or is treated as no nore than a collection of individuals for al
ot her purposes. Every citizenship that is attributable to a party
or intervenor nust be disclosed.

Di scovery shoul d not often be necessary after disclosures are
made. But di scovery may be appropriate to test jurisdictional facts
by inquiring into such matters as the conpleteness of a
di sclosure’s |list of persons or the accuracy of their described
citizenships. This rule does not address the questions that nay
ari se when a disclosure statenent or discovery responses indicate
that the party or intervenor cannot ascertain the citizenship of
every individual or entity whose citizenship may be attributed to
it.

The rul e recogni zes that the court may limt the disclosure in
appropriate circunstances. Disclosure mght be cut short when a
party reveals a citizenship that defeats diversity jurisdiction. O
the nanmes of identified persons mght be protected against
di scl osure to other parties when there are substantial interests in
privacy and when there is no apparent need to support discovery by
ot her parties to go behind the disclosure.

Disclosure is |imted to individuals and entities whose
citizenshipis attributed to a party or intervenor. The rul es that
govern attribution, and the tine that controls the determ nati on of
conplete diversity, are matters of subject-matter jurisdictionthat
this rul e does not address. A supplenental statenment is required if
events subsequent totheinitial filing in federal court or renoval
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to it require a determnation of citizenships as they exist at a
time after the initial filing or renoval.

Rule 7.1(b). Rule 7.1(b) is amended to reflect the provision
in Rule 7.1(a)(1) that extends the disclosure obligation to
i ntervenors.

B. For Publication: Cure Literal Gap in Rule 15(a)(1)
Suggestion 19-CV-Z

A drafting m shap | eaves the way open to read a dead zone into
the mddle of the Rule 15(a)(1) provision for anmendi ng a pl eadi ng
once as a matter of course. The problem arises from the word
“Wthin,” and is readily renedi ed by substituting “no | ater than.”
Descri bing the probl em shows that correction is easy.

Using italics and overlining to enphasize the problem word,
and underlining to identify the cure, Rule 15(a)(1) provides:

(a) AVENDMVENTS BEFORE TRIAL.

(1) Amending as a Matter of Course. A party may
anmend its pleading once as a matter of course
wthtH no later than:

(A) 21 days after serving it, or

(B) if the pleading is one to which a
responsi ve pleading is required, 21 days
after service of a responsive pleadi ng or
21 days after service of a notion under
Rule 12(b), (e), or (f), whichever is
earlier.

The problem is that a period introduced by “within” is
nmeasured by the required i nterval counted fromthe descri bed event.
An anmendnent “wi thin” 21 days fromservice of a responsive pl eadi ng
or one of the described Rule 12 notions begins at service, not
before. If a responsive pleading is required, subparagraph (A
all ows one anendnment as a matter of course within 21 days after
serving the pleading; that period then closes. The responsive
pl eadi ng or notion, however, may not have been served by that tine.
The situations that appear on the face of the rules arise when the
time to plead or nove is |longer than 21 days, nobst commonly 60
days. O the tinme nmay be extended by agreenment of the parties, or
perhaps a scheduling order. In those situations, there is a gap in
the right to amend. It expires after 21 days from serving the
pl eadi ng, and is revived only on service of the responsive pl eadi ng
or notion.

The death and revival of the right to anmend once as a matter

of course nmake no sense. It mght be hoped that the folly of this
unintended result is so apparent that no one would adopt the
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literal reading of “within.” But |lawers have struggled with the
i ssue, and a nunber of reported opinions showthat courts have had
to work to reach the right result. The question is nore than
theoretical. And it can be fixed so readily that amendnent is
appropri ate.

Substituting “no later than” for “within” nakes the intended
meani ng cl ear. When a responsive pleading is required, the right to
amend once as a matter of course arises on serving the pleadi ng and
continues until 21 days after service of a responsive pleading or
a designated Rule 12 notion, whichever is earlier.

The Advi sory Commttee recommends publication for comrent of
an anmendnent that substitutes “no later than” for “within” in
Rul e 15(a)(1).

C ean Rul e Text

(a) AVENDMENTS BEFORE TRI AL
(1) Anmending as a Matter of Course. A party may
amend its pleading once as a matter of course
no | ater than:
(A) 21 days after serving it, or
(B) if the pleading is one to which a
responsi ve pleading is required, 21 days
after service of a responsive pl eadi ng or
21 days after service of a notion under
Rule 12(b), (e), or (f), whichever is
earlier.

Cow TTEE NOTE

Rule 15(a)(1l) is anended to substitute “no later than” for
“Wthin” to nmeasure the tinme allowed to anend once as a matter of
course. A literal reading of “within” would lead to an untoward
practice if a pleading is one to which a responsive pleading is
required and neither a responsive pleading nor one of the Rule 12
notions has been served within 21 days after service of the
pl eadi ng. Under this reading, the tinme to anend once as a matter of
course | apses 21 days after the pleading is served and is revived
only on the later service of a responsive pleading or one of the
Rule 12 notions. [The anendnent could not cone “wthin” 21 days
after the event until the event had happened.] There is no reason
to suspend the right to anmend in this way. “No | ater than” makes it
clear that the right to amend continues wi thout interruption until
21 days after the earlier of the events described in Rule
15(a) (1) (B).
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C. For Publication: Rule 5 Service Under Rule 72(b) (1)

Rule 72(b)(1l) directs a nmmgistrate judge to enter a
recommended disposition “when assigned, wthout the parties’
consent, to hear a pretrial matter dispositive of a claim or
defense or a prisoner petition challenging the conditions of
confinement.” It concludes with this sentence: “The clerk nust
pronptly nmail a copy to each party.”

Mailing a copy is out of step with current electronic docket
practices. Rule 77(d)(1) was anmended in 2001 to direct that the
clerk serve notice of entry of an order or judgnent “as provided in
Rule 5(b).”

Crimnal Rule 59(b) (1) includes a provision anal ogous to Civil
Rule 72(b)(1), directing the mmgistrate judge to enter a
recommendati on for di sposition of described notions or matters, and
concluding: “The clerk nust imediately serve copies on all
parties.”

The Advisory Conmittee recommends that Rule 72(b)(2) be
anmended to incorporate all Rule 5(b) nmethods for serving notice:

(b) DisposI TI VE MoTI ONS AND PRI SONER PETI TI ONS
(2) Findings and Recommendations. * * * The
magi strate judge nust enter a recomended
di sposi tion, i ncl udi ng, i f appropri ate,
proposed findings of fact. The clerk nust
matt+ immediately serve a copy teon
each party_as provided in Rule 5(b).

Cow TTEE NOTE

Rule 72(b) (1) is anended to permt the clerk to serve a copy
of a magi strate judge’s recommended di sposition by any of the neans
provided in Rule 5(b). [Service of notice of entry of an order or
j udgnment under Rule 5(b) is permtted by Rule 77(d) (1) and works
wel . ]

1. Information Itens

A Draft New Rule 87 (Procedure in Energency)

The report on draft new Rule 87 is included in the joint
report on emergency rules for all the advisory cormittees. As noted
earlier, the Civil Rules Commttee may recommend simultaneous

publication of Rule 87 and, as an alternative to adopting Rul e 87,
amendnents to several regular rules.
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B. Subcomm ttee Activities

1. Mul tidistrict Litigation Subcommttee

The MDL subcommittee has recently had three issues pending
before it. One of them—screening clains—+s still under study, and
awai ting further information. The second issue was whether to
provi de by rule for expanded interlocutory appellate reviewin ML
proceedings. On this issue, after nuch study, the subconmttee has
come to a consensus that rul emaking should not be pursued at this
time. The Advisory Committee accepted this reconmendation at its
Cctober neeting. The third issue—fudicial supervision of the
selection of |eadership counsel and of settlenment in ML
proceedi ngs—+enai ns under st udy.

Screening and the “Census” |dea

The subcommttee’s consideration of the “screening” issue
began in response to assertions that often a consi derable portion
of the clains asserted in ML nmass tort situations were
unsupportable. Problens with these clains included that the
claimant in question did not use the drug or the nedical device
involved in the litigation, or that the clainmant did not have the
health condition allegedly caused by the product, or that the
cl ai mant used the product too briefly for it to cause the problem
or that the <claimnt developed synptons too |long after
di sconti nuing use of the product for the product to be a cause of
the synptons. It seened generally agreed that such unsupportable
claims were sonetines presented, though there was debate about
whet her they often constituted a | arge proportion of the cases. In
addition, there was debate about why such clains would appear in
MDL proceedi ngs.

The initial proposal was that the court inpose a rigorous
automatic requirenment that every claimant submt proof of use of
t he product and devel opnent of pertinent synptons pronptly at the
commencenent of litigation. But early conferences showed that often
Plaintiff Fact Sheets (PFSs) were instead obtained in the early
stages of MDL proceedings. The subcommittee obtained research
assistance from the FJC that indicated that in alnmost all very
| arge MDLs the court did in fact enploy a PFS, and that courts al so
often required Defendant Fact Sheets (DFSs) as well.

Unl i ke the proposal that such early subm ssions all adhere to
a formprescribed in a rule, however, actually these fact sheets
were ordinarily keyed to the case before the court and took a good
deal of tinme to draft. So it was not clear that any rule could
meani ngful ly prescribe what should be in each one. And sone of
t hese docunents becane fairly elaborate, neaning that providing
responses was often burdensone. Sone experienced transferee judges
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guestioned the utility of these detail ed docunents, commenti ng t hat
the first page or few pages of a PFS or a DFS often wll suffice.
Moreover, courts did not undertake to review the subni ssions on
their own notion, but defendants could call to the court’s
attention deficiencies in sonme subm ssions, and dismssal could
result wth little investnment of court time if the deficiencies
were not cured. Gven the divergences anong PFS regines for
differing MDLs, it seenmed difficult to devise a rule fornula that
woul d i nprove practice generally.

As these discussions noved forward, parties in various cases
began to develop a sinplified alternative to a PFS that cane to be
called a “census” of clains pending in the MDL court. Variations of
that nmethod are in use in as many as three major MDL matters,
i ncluding one pending before Judge Rosenberg, a nenber of the
subconmi ttee.?

! The four proceedings are:

In re Juul (Judge Orick, N.D. CA ): In Cctober 2019, Judge Orick
directed counsel involved in the MDL proceeding In re Juul Labs,
Inc., Marketing, Sales Practices, and Product Liability Litigation
(MDL 2913) to develop a plan to “generat[e] an initial census in
this litigation,” with the assi stance of Prof. Jai ne Dodge of Enory
Law School, who has organi zed several events attended by nenbers of
t he MDL Subconmittee. The census requirenments appliedto all counse

who sought appointnment to |eadership positions. It appears that
rel atively conpl ete responses were subnitted i n Decenber 2019, after
which the judge appointed |eadership counsel. D sclosures from
def endants were due during January. The census nmethod can provide
plaintiff-side counsel with a uniform set of questions to ask
prospective clients. The census requirenents under Judge O rick's
order apply not only to cases on file but also any other clients
with whom aspiring | eadership counsel had entered into retention
agreenents. Discussions are under way on the next steps in the
litigation, which may involve plaintiff profile sheets or a PFS. The
census in this case was not primarily designed as a vetting device,
but it is possible that having in hand a list of the sorts of
i nformati on t he court expects fromcl ai mants nmay pronpt sone counse

to be nore focused in evaluating potential clainms than would
ot herwi se occur

In re 3M (Judge Rodgers, N.D. FL): The clains relate to alleged
heari ng damages related to earplugs that were largely distributed
by the military. After appoi ntnent of | eadership counsel, the judge
had counsel design an initial census. But that undertaking invol ved
obtaining mlitary records, an effort that added a |ayer of
complexity to the census. In addition, the due date for census
responses was different depending on whether the case had been
formally filed or was entered into an “admini strative docket” the
judge had created. As a general matter, the census was conpleted in
Decenber 2019.
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The “census” techni que may serve several purposes in nass tort
MDLs, including organizing the proceedings, providing a “junp
start” to discovery, and possibly contributing to the designation
of | eadershi p counsel

It remains unclear how effective the “census” techni que has
been in serving any of those purposes. Wien nore is known, it nay
appear that it is not sonmething appropriately included in a rule,
but instead a managenent technique that could be included in the
Manual for Conplex Litigation, or dissemnated by the Judicial
Panel. So this first topic remains under study.

I nterl ocutory Appell ate Revi ew—Recomendati on Not
to Pursue at this Tinme Approved by Advisory Commttee

The original proposal for a rule providing an additional route
tointerlocutory reviewin MDL proceedi ngs, perhaps limted to mass

In re Zantac (Judge Rosenberg, S.D. FL): This litigation involves
a product designed for treatnment of heartburn. The MDL includes
class clains and i ndi vi dual personal injury clains, and some nay go
back decades. The Panel order for transfer was entered in February
2020. The litigation is still in the early stages of organi zation

but nuch has been done, particularly with regard to the use of
census nethods. There are 645 filed cases, of which 27 are putative
class actions, and a substantial nunber (in the thousands) of
unfiled cases on a registry. The court ordered an initial census
including all filed clains and any unfiled cl ains represented by an
applicant for a |eadership position. There were 63 applicants for
| eadership positions. The court received initial census fornms for
all of the fil ed cases, including personal injury, consuner, mnedical
nmoni toring clai ns anong ot her clains. The court indicated that this
was hel pful to its consideration of |eadership applicants, which
have si nce been appointed. The court al so created a registry, which
allowed for the filing of a 4-page “census plus” formfor unfiled
claimants; in broad ternms, registry claimants received tolling of
the statute of linmtations frompartici pati ng def endants and certain
assi stance with nedical/ purchase records. The census plus form

which was also required for all filed plaintiffs, required
i nformati on on whi ch product (s) were used, the injuries alleged, and
a certification by the plaintiff/claimant. In addition, the form

required plaintiffs/clainmants to either attach docunents show ng
proof of wuse and injury, state that they were already ordered
privately or through the registry but not yet received, or indicate
that no records are expected to exist. The census plus fornms are due
on arolling basis, with the first due date (for filed plaintiffs)
having passed in July; the second tranche of forns were due in
August, but this was extended for certain claimants due to a
technical error with a private vendor to Septenber, and was to have
been conpleted in Novermber. [This report includes devel opnents at
the time the Advi sory Conmittee agenda book for the Cctober neeting
was subnitted.]
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tort proceedings, called for a right to inmredi ate review w t hout
the “veto” that 28 U.S.C. § 1292(b) provides the district court by
permtting review only when the district judge certifies that the
three criteria specified in the statute are net. Under § 1292(b),
the court of appeals has discretion whether to accept the appeal.
But the original proposal was to renove that discretion with regard
to interlocutory appeals in MDL proceedings, and require the court
of appeals to accept the appeal.

From that begi nning, the discussion evolved. The notion of
mandat ory revi ew was dropped rel atively early on, and proponents of
aruleinstead urged sonething |i ke Rule 23(f), giving the court of
appeal s sol e di scretion whether to accept the appeal, and i ncl udi ng
no provision for input from the transferee district judge on
whet her an imedi ate appeal would be desirable. In addition,
proponents of a new rule nade considerable efforts to provide
gui dance on di sti ngui shing anong MDL proceedings (limting the new
appel | ate opportunity to only certain MDLs), and on di stingui shing
anong orders, to focus the additional opportunity for interlocutory
review on the situations in which it was supposedl y needed.

The proponents of expanded interlocutory review cane mainly
from the defense side, and principally from those involved in
def ense of pharmaceutical or nedical device litigation. The basic
thrust of those favoring an additional route for interlocutory
review was that interlocutory orders can sonetinmes have nuch
greater inportance in MDL proceedi ngs, which nmay invol ve t housands
of clains, than in individual litigation. So there m ght be greater
urgency to get key issues resolved, particularly if they were
“cross-cutting” issues that mght dispose of many or nost of the
pendi ng cases. One exanple of such issues was the possibility of
preenption of state law tort clains.

Anot her concern was that sone transferee judges m ght resi st
8§ 1292(b) certification when it was justified in order to pronote
settlement. On the other hand, sonme suggested that permtting
expanded interlocutory review mght actually further settlenent;
defendants unwilling to make a substantial (sonetinme very
substantial) settlenent based on one district judge's resol ution of
an i ssue |i ke preenption mght have a different attitude if a court
of appeals affirnmed the adverse ruling.

In addition, it was urged that the final judgnment rule | eads
to inequality of treatnment. Should defendants prevail on an issue
such as preenption, or succeed in excluding critical expert
testi mony under Daubert, plaintiffs often could appeal i medi ately
because that would | ead to entry of a final judgnment in defendants’
favor. But when they failed to obtain conplete dismssal of
plaintiffs’ clains, defendants urged, they would not get a simlar
i medi ate route to appellate review.
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There was strong opposition fromplaintiff-side | awers. One
argunment was that the existing routes to interlocutory review
suffice in MDL proceedings. There are already nmultiple routes to
appellate review, particularly under 28 U S. C. 8§ 1292(b), via
mandanus and, sonetines, pursuant to Rule 54(b). For recent
exanples of interlocutory review sought or obtained in ML
proceedi ngs, see In re National Opiate Litig., 956 F.3d 838 (6th
Cr. 2020) (granting wit of mandanus on defendants’ petition); In
re General Motors LLC Ignition Switch Litig., 427 F. Supp. 3d 374
(S.D.N. Y. 2019) (certifying issue for appeal under & 1292(b) on
plaintiffs’ notion; court of appeals granted review); In re Blue
Cross Blue Shield Antitrust Litig., 2018 W 3326850 (N.D. Al a.
June 12, 2018) (certifying issue for appeal under § 1292(b) on
defendants’ notion; court of appeals did not grant review).
Expandi ng review assertedly would lead to a broad increase in
appeal s and produce maj or del ays w thout any significant benefit,
particularly when the order is ultimately affirned after extended
proceedings in the court of appeals. And, of course, the
“inequality” of treatnent conplained of is a feature of our system
for all civil cases, not just MDLs.

Both sides provided the subconmttee wth extensive
subm ssi ons, including considerable research on actual experience
with interlocutory review in ML proceedings. There was very
serious concern, including anong judges, about the delay
consequences of such revi ew.

In addition, the Rules Law Clerk provided the subcommttee
with a nenorandum Sone conclusions seem to follow from these
mat eri al s:

1. There are not many 8 1292(b) certifications in ML
pr oceedi ngs.

2. The reversal rate when review is granted is relatively
| ow (about the sanme as in civil cases generally).

3. A substantial tinme (nearly two years) on average passes
before the court of appeals rules.

4. The courts of appeals (and district courts) appear to
acknowl edge that there nay be stronger reasons for
allowinginterlocutory revi ewbecause MDL proceedi ngs are
i nvol ved.

The subcommittee has received a great deal of input and hel p
in evaluating these issues. Representatives of the subconmttee
have attended (and often spoken at) at |east 15 conferences around
the country (and one in Israel) dealing wth issues the
subconm ttee was considering. Two of them were full-day events
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organized by Enory Law School to focus entirely on the
interlocutory review issues.

The nost recent conference—en June 19, 2020—+nvol ved | awyers
and judges with extensive experience in ML proceedings nore
generally, not only “mass tort” litigation. Two nenbers of the
Standi ng Comm ttee participated. Inall, the participants included
ten district judges and four court of appeals judges. Both the
current Chair of the Judicial Panel and the previous Chair
participated. Two fornmer Chairs of the Standing Commttee
participated, as well as a nunber of other judges with experience
on the Rules Committees. There were also two judicial officers from
the California state courts—a Superior Court judge who is in the
Conmpl ex Litigation Departnent of Los Angel es Superior Court and a
Justice of the California Court of Appeal who provided the
subconmittee with a menorandum on a 2002 statute adopted in
California that provided for interlocutory review on grounds very
simlar to those in § 1292(b).

After this conference, the subcomm ttee net by conference cal
to discuss its recomendation to the full Advisory Commttee on
whet her to pursue a rule for expanded interlocutory review The
starting point is that the nany events attended by nenbers of the
subconmittee, entirely or largely addressed to t he appel |l ate revi ew
guestion, have provided a thorough exam nation of the subject. And
an additional starting point was that the existing routes to
interlocutory review provide neaningful review in at |east sone
cases. Particularly in light of the low rate of reversal when
review is granted, it is difficult to conclude that there is
evidence of a serious problem to be solved by expanding
interlocutory review.

Agai nst this background, all subcomm ttee nenbers concl uded
that proceeding further with this idea was not warranted in |ight
of the many difficulties with doing so (sone of which are nenti oned
below in a footnote, as they would remain inportant were the
subconm ttee to continue down this path). Sone of the reasons
menti oned by subcomm ttee nenbers can be summarized as foll ows:

Delay: There is clearly a significant issue with delay, and in
sone circuits it may be nore substantial than in others

Though al | ow ng expanded avenues for revi ew need not be |inked
to a stay of proceedings in the district court, the nore that
one focuses review on “cross-cutting” issues, the greater the
i mpul se to pause proceedings until that issue is resol ved.

Broad judicial opposition: Though there are some judges who
have participated in events attended by nenbers of the
subconm ttee who expressed w llingness to consider expanded
interlocutory review, by and | arge judges were opposed. Court
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784 of appeals judges often resisted any idea of “expedited”
785 treatnent on appeal of MDL matters (suggested as an antidote
786 to the delay problen), and many regarded existing avenues for
787 interlocutory reviewas sufficient to deal with real needs for
788 revi ew.
789 Undercutting the federal court’s potential “l|leadership” role
790 when there is parallel litigation in state courts: Wen there
791 are federal MDL proceedings, particularly in “mss tort”
792 l[itigation, it often happens that there is also parallel state
793 court litigation, and the federal MDL court can provide
794 sonmet hing of a “l eadership” role and coordinate with the state
795 court judges. But if the progress of the federal MDL were
796 stalled by an interl ocutory appeal, at |east sone of the state
797 courts likely would not be willing to wait for the resol ution
798 of a potentially |l engthy period of appellate review. Resulting
799 fragnmentation of the overall litigation would be undesirable
800 and inconsistent with the overall objective of 8 1407, which
801 seeks consistent managenent and judicial efficiency. That
802 woul d be an unintended consequence, but still could be
803 serious; indeed, ajudge who participated in the June 19 event
804 called it the “Achilles heel of ML.”
805 Difficulties defining the kinds of MDL proceedings in which
806 the new avenue for appeal would apply: Oiginally, the
807 proposal for expanding interlocutory review focused on “mass
808 tort” MDLs. That category does seem to include nost of the
809 MDLs with very | arge cl ai mant popul ations. But it’s not clear
810 that it would include all of them The VWD esel litigation,
811 for exanple, involved tens of thousands of claimants, but was
812 mai nl'y claimng econom ¢ rat her than personal injury damges.
813 And data breach MDLs nmy beconme nore comon, raising
814 potentially difficult i ssues about what is a “personal injury”
815 cl ai m
816 An additional difficulty is to determ ne whether there shoul d
817 be a nunerical cutoff to trigger the opportunity for review
818 What ever nunber were chosen to trigger the right to expanded
819 review (e.g., 500 claimnts, 1,000 claimants), there could be
820 difficulties determ ni ng when that m | estone was passed. Sone
821 research suggests that sone MDL proceedings receive huge
822 nunbers of newentrants long after the centralized proceedi ngs
823 wer e begun. Triggering a newinterlocutory review opportunity
824 then would not seem productive. Mreover, there could
825 soneti mes be a question about whether one should “count” the
826 unfiled clainms on a registry, as in the Zantac litigation.
827 Finally, if the new appellate route were available in all MLs
828 (perhaps because no sensible line of demarcation anong MDL
829 proceedi ngs could be articulated in a rule), rather than only
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t hat

sone of them there mght be questions about why an MDL
centralization order wuld expand the opportunity for
interlocutory review when individual cases or consolidated
actions in a given district mght involve many nore cl ai mants
(perhaps hundreds or thousands) but not be eligible for
expanded interlocutory review.

Difficulties defining the kind of rulings that could be
reviewed, and burdening the court of appeals: Another
narrowi ng i dea that was proposed was to limt the newroute to
review to rulings on certain |legal issues—e.g., preenption
notions or Daubert decisions or jurisdictional rulings—but
none of those limtations appeared easy to admnister, and
these rulings did not seem so distinctive as to support a
special route to imedi ate revi ew

Anot her idea was to focus on “cross-cutting” rulings, those
that are “central” to a “significant” proportion of the cases
pending in the district court. That determ nation could be
particularly challenging for a court of appeals, as it m ght
nean that the appellate court would need to becone
sufficiently famliar with all the litigation before the
district court to determ ne whether the rule’'s criteria were
satisfied. A Rule 23(f) petition for review, by way of
contrast, would not require consideration of such varied
i ssues dependent on the overal |l and i ndividual characteristics
of what is often sprawing litigation.

Undercutting the district court: As noted below, the
subconm ttee has concluded that if it is to proceed further
along this path, it is inportant to ensure a central role for
the district court, if not a “veto” as provided in 8 1292(b).
Only the district court will be sufficiently famliar with the
overall litigation to advise the court of appeals on the role
of the ruling under challenge in the overall progress of the
[itigation. Though one mght rewite 8 1292(b) to change the
“materially advance the ultinmate termnation of the
litigation” standard in the statute to take into account the
limt of 8 1407 to “pretrial” proceedings, the existing
standard does not seemto have deterred transferee judges from
certifying issues for interlocutory review. Any newrule would
have to ensure that the district court’s perspective was
i ncluded, not only to assist the court of appeals but also to
recognize the need to avoid unnecessary disruption of
proceedings in the district court.

For these reasons and others, the subcommttee recommended
further efforts on expanding interlocutory review not be

pursued at this time, and the Advisory Conmittee accepted that
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recommendation at its October neeting.?

2 The subcommittee also reported to the Advisory Conmittee on
addi tional issues that would |ikely have to be confronted if further work
on this subject were done:

Appeal as of right: The original proposal was for a right to appea
fromany ruling falling within a defined category in any MDL proceedi ngs
involving “personal injury” clains. The subconmttee has reached
consensus that no rul e shoul d command that the court of appeals entertain
such an appeal. Any rule would have to provide the court of appeals
di scretion to decide whether to accept a petition for review

Expedited treatnment of an appeal in the court of appeals: Another
suggestion was that a Cvil Rule direct that the court of appeals
“expedite” the resolution of appeals it has decided to accept under the
hypothetical new rule. It is not clear how a Civil Rule could require
such action by a court of appeals. Putting that issue aside, the
subconmi ttee has reached consensus that there i s no persuasive reason for
requiring that the court of appeals alter the sequence of decisionnaking
it would otherw se adopt and advance these appeals ahead of other
matters, such as crimnal cases, broad-based (even national) injunctions
regardi ng governnental activity, cases accepted for revi ewunder existing
8§ 1292(b) or Rule 23(f), or ordinary appeals after final judgnment.

Ensuring arole for district court: As noted above, the subcomittee
is committed to ensuring a role for the district court in advising the
court of appeals on whether to grant review. Not only is that advice
likely critical to provide the court of appeals wth sufficient
information to pernit it to make a sensible determ nation whether to
grant review, but it is also critical to safeguarding agai nst disrupting
the district court’s handling of the centralized litigation. The goal of
8 1407 transfer is to provide a nmethod for coordi nated and di sciplined
supervision of nmultiple cases (perhaps inclining state courts to foll ow
federal “leadership” with regard to cases pending in state courts) and,
as noted above, the delays that can attend interlocutory review could
di srupt that coordinated supervision

Devising a nmethod for the district court’s input to be provided: The
best nmethod for providing a district court role likely would present
drafting chall enges, however. Nunmerous nodel s al ready exist, including
8§ 1292(b) (district <court certification required); Appellate Rule
21(b)(4) (the court of appeals may invite or order the district judge to
address a petition for mandanus); Cal. Code Civ. Pro. 8166.1 (permtting
any party to request, or the trial court judge to provide wthout a
request, an indication whether the trial court judge believes inmediate
review would materially advance the conclusion of the litigation).
Alternatively, arule could give the district court a period of tinme (say
30 days) to express its views on the value of inmediate review, perhaps
i ncluding specifically the question whether imediate review would be
useful only if the appeal were resolved within a specified period of
time. The subcommittee has not reached consensus on which nmethod woul d
be best to ensure a role for the district court should this effort
conti nue.
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Court Role in Supervision of Leadership Counsel and Revi ew ng
d obal Settl enent s—ongoi ng Study and a M ni conf erence

The third and final issue presently on the subcommttee’s
agenda is the possibility of developing a rule addressing
appoi ntnment of |eadership counsel, judicial supervision of
conpensation of |eadership counsel, and judicial oversight of
“global” settlenments sonetinmes negotiated by |eadership counsel.
This set of issues appears in inportant ways to be the nost
chal I engi ng of the questions the subconm ttee has confronted.

OnMng to the attention focused on the two other issues that
t he subcomm ttee has been reviewing, it has thus far given little
attention to this topic. On Septenber 10, 2020, the subcommttee
nmet by conference call to discuss ways forward on this topic. The
consensus view was that the subcomm ttee needed nore information
about these issues. Though it has had the benefit of inportant FJC
research on the use of the PFS nethod to organize MDL mass tort
litigation, and of numerous conferences and subm ssi ons about the
possibility of a rule expanding interlocutory review, it has not
recei ved conparable input on this third topic.

The net hod identified for providing the needed perspective is
to convene a conference involving experienced participants who
present a variety of perspectives. The objective would be to nmake
certain that there were diversity anong the invitees, not only in
termse of defense-side and plaintiff-side |awers, but also
enphasi zing the need for diversity in race, gender, age, and ot her
ways. One thing enphasized was involving | awers who had sought
| eadership appointnment in MDLs but not been selected. Academ c
participants should also be included, hopefully representing a
range of attitudes on this subject. And of course, it wll be
critical to involve experienced judges.

Scope of a rule—types of MDL cases: As noted above, linmting arule
to “personal injury” MDL proceedi ngs seens unlikely to work. Simlarly,
the prospect of limting a rule to a certain kind of ruling (e.g.,

preenption or a “cross-cutting” issue) seens unpromsing. It nmay be,
then, that interlocutory reviewunder the rule would have to be avail abl e
in all ML proceedings and as to any type of ruling. But that mght
pronpt a question: Wiy should there be a special route to review in an
MDL proceeding with weight <cases, but not in a single-district
consol i dated proceeding with 800 clainmants? Myving toward a rule that
applied to all cases (as does the Cal. Code Civ. Pro. § 166.1, nentioned
above) coul d rai se questions about whether the rul emaki ng process really
is authorized torelax the statutory criteriain 8§ 1292(b) for all cases.
True, 8 1292(e) says that rulemaking may provide for interlocutory
appeals not otherwi se provided under existing sub-sections of the
statute, but a rule that in effect could be said to relax one or nore
requirements of 8 1292(b) in all cases might be resisted on the ground
it really goes beyond the rul emaki ng power authorized by 8§ 1292(e).
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The subconmittee invites the Standing Commttee’'s help in
identifying suitable participants for this planned event. The goa
will be to hold the event in advance of the Advisory Conmttee’s
Spring 2021 neeting, and perhaps be able to report then with nore
definite views on how and whether to proceed al ong these |ines.

Because | ess work has been done on this subject than others,
the following introduction is simlar to previous presentations on
this subject, but it identifies the issues and challenges of this
part of the project.

A starting point is to recognize that, fairly often, it seens
that the gat hering power of MDL proceedi ngs mi ght on occasi on bear
a significant resenblance to the class action device, perhaps to
approach being a de facto class action from the perspective of
claimants. But the history of rules for these two sem -parall el
devices has differed considerably, particularly regarding
supervi sion of counsel, attorney’ s fees for | eadershi p counsel, and
settl enment review

The class action settlenment review procedures were recently
revised by anendnents that becane effective on Decenber 1, 2018,
which fortified and clarified the courts’ approach to deterni ning
whet her to approve a proposed settlenent. Earlier, in 2003, Rule
23(e) was expanded beyond a sinple requirenment for court approval
of class action settlenents or dismssals, and Rul es 23(g) and (h)
were al so added to guide the court in appointing class counsel and
awarding attorney’'s fees and costs to class counsel. Together,
these additions to Rule 23 provide a franework for courts to fol |l ow
that was not included in the original 1966 revision of Rule 23.

In class actions, a judicial role approving settlenments fl ows
from the binding effect Rule 23 prescribes for a class action
j udgnment. Absent a court order certifying the class, there woul d be
no binding effect. After the rule was extensively anended in 1966,
settlenent becane normal for resolution of class actions, and
certification solely for purposes of settlenent al so becane conmon.
Courts began to see thenselves as having a “fiduciary” role to
protect the interests of the unnamed (and otherw se effectively
unr epresented) nmenbers of the class certified by the court.

Part of that responsibility connects with Rule 23(g) on
appoi ntment of class counsel, which requires class counsel to
pursue the best interests of the class as a whole, even if not
favored by the designated class representatives. The court may
approve a settlenent opposed by class nenbers who have not opted
out. The objectors may then appeal to overturn that approval;
ot herwi se they are bound despite their dissent. Now, under anmended
Rul e 23(e), there are specific directions for counsel and the court
to follow in the approval process.
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MDL proceedings are different. True, sonetines class
certificationis a nmethod for resolving an MDL, therefore invoking
the provisions of Rule 23. But if that happens it often does not
occur until the end of the MDL proceeding. Meanwhile, all of the
claimants ordinarily have their own |awers. Section 1407 only
aut hori zes transfer of pending cases, so claimants nust first file
a case to be included. (“Direct filing” in the transferee court has
becone fairly wi despread, but that still requires afiling, usually
by a | awyer.) As a consequence, there is no direct anal ogue to the
appoi ntnment of class counsel to represent unnaned class nenbers
(who may not be aware they are part of the class, nuch |ess that
the | awyer selected by the court is “their” | awer). The transferee
court cannot command any clainmant to accept a settlenent accepted
by ot her claimnts, whether or not the court regards the proposed
settlement as fair and reasonable or even generous. And the
transferee court’s authority is limted, under the statute, to
“pretrial” activities, so it cannot hold a trial unless that
authority cones from sonet hing beyond a JPM. transfer order

Not wi t hst andi ng these structural differences between class
actions and MDL proceedi ngs, one could also say that the actua
evolution of MDL proceedings over recent decades—perhaps
particularly “mass tort” MDL proceedi ngs—has sonewhat parall el ed
t he emergence since the 1960s of settlenent as the comobn out cone
of class actions. Wiether or not this outcone was foreseen in the
1960s when the transfer statute was adopted, it seens to be the
nor m t oday.

This evol ution has involved substantial court participation.
Al nost invariably in MDL proceedi ngs i nvol ving a substanti al nunber
of i ndividual actions, the transferee court appoints “l ead counsel”
or “liaison counsel” and directs that other |awers be supervised
by t hese court-appointed | awyers. The Manual for Conplex Litigation
(4th ed. 2004) contains extensive directives about this activity:

§ 10.22. Coordinationin Miltiparty Litigati on—ktead/Li ai son
Counsel and Conmi ttees

§ 10.221. Organizational Structures

§ 10.222. Powers and Responsibilities

§ 10.223. Conpensation

So sonetines—again perhaps particularly in “mass tort”
MDLs—+the actual evolution and managenment of the litigation my
resenble a class action. Though claimants have their own | awers
(sometinmes called I|RPAs—+ndividually represented plaintiffs’
attorneys), they may have a limted role in managi ng the course of
t he MDL proceedi ngs. A court order may forbid the IRPAs to initiate
di scovery, file notions, etc., unless they obtain the approval of
the attorneys appointed by the court as |eadership counsel. In
class actions, a court order appointing “interim counsel” under
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Rul e 23(g) even before class certification my have a simlar
consequence of limting settlenent negotiation (potentially |ater
presented to the court for approval under Rule 23(e)), which ni ght
be likened to the role of the court in appointing counsel to
represent one side or the other in MDL proceedings.

At the same tine, it may appear that at |east some | RPAs have
gotten sonmething of a “free ride” because | eadership counsel have
done extensive work and incurred large costs for liability
di scovery and preparation of expert presentations. The Manual for
Conplex Litigation (4th) § 14.215 provides: “Early in the
litigation, the court shoul d defi ne desi gnat ed counsel’s functi ons,
determ ne the nethod of conpensation, specify the records to be
kept, and establish the arrangenents for their conpensation,
including setting up a fund to which designated parties should
contribute in specified proportions.”

One nethod of doing what the Manual directs is to set up a
conmmon benefit fund and direct that in the event of individual
settlenments a portion of the settlenent proceeds (usually fromthe
| RPA"s attorney’s fee share) be deposited into the fund for future
di sposition by order of the transferee court. And in |light of the
“free rider” concern, the court nmay also place limts on the
percent age of the recovery that non-I|eadership counsel nay charge
their clients, sonetines reducing what their contracts with their
clients provide.

The predom nance of |eadership counsel can carry over into
settlenment. One possibility is that individual claimants will reach
i ndi vi dual settlenments with one or nore defendants. But sonetines
MDL proceedings produce aggregate settlenents. Def endant s
frequently are not willing to fund such aggregate settlenents
unl ess they offer sonething |like “global peace.” That outconme can
be guaranteed by court rule in class actions, because preclusionis
a consequence of judicial approval of the classw de settlenment, but
there is no conparable rule for MDL proceedi ngs.

Nonet hel ess, various provisions of proposed settlenents nay
exert considerable pressure on IRPAs to persuade their clients to
accept the overall settlenent. On occasion, transferee courts nay
al so be involved in the discussions or negotiations that lead to
agreenent to such overall settlenents. For sone transferee judges,
achi eving such settl enents may appear to be a significant objective
of the centralized proceedings. At the sane tine, some have
wonder ed whether the growth of “mass” MDL practice is in part due
to a desire to avoid the greater judicial authority over and
scrutiny of class actions and the settl enment process under Rul e 23.

The absence of clear authority or constraint for such judici al
activity in ML proceedings has produced nmuch uneasi ness anong
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academ cs. One illustration is Prof. Burch' s recent book Mass Tort
Deal s: Backroom Bargaining in Miultidistrict Litigation (Canbridge
U Press, 2019), which provides a wealth of information about
recent MDL mass tort litigations. In brief, Prof. Burch urges that
it would be desirable if sonmething |ike Rules 23(e), 23(g), and
23(h) applied in these aggregate litigations. In sonewhat the sane
vein, Prof. Millenix has witten that “[t]he non-class aggregate
settlenment, precisely because it is acconplished apart fromRule 23
requi rements and constraints, represents a paradi gmshifting neans
for resolving conplex litigation.” Millenix, Policing MDL Non-Cl ass
Settl ements: Enpowering Judges Through the All Wits Act, 37 Rev.
Lit. 129, 135 (2018). Her recommendation: “[B]etter authority for
MDL j udicial power m ght be acconplished through amendnent of the
MDL statute or through authority conferred by a |libera
construction of the AIl Wits Act.” Id. at 183.

Achieving a simlar goal via a rule anmendment mght be
possi ble by focusing on the court’s authority to appoint and
supervi se | eadership counsel. That could at |east invoke criteria
like those in Rule 23(g) and (h) on selection and conpensati on of
such attorneys. It mght also regard oversight of settlenent
activities as a feature of such judicial supervision. However, it
would not likely include specific requirenments for settlenent
approval like those in Rule 23(e).

But it is not clear that judges who have been handling these
issues feel a need for either rules-based authority or further
direction on how to weld authority already w dely recognized.
Research has found t hat judges do not express a need for greater or
clarified authority in this area. And the subcomm ttee has not, to
date, been presented with argunents from experienced counsel in
favor of proceeding along this line. Al participants—transferee
j udges, plaintiffs’ counsel and defendants’ counsel —seemto prefer
avoiding a rule anendnent that would require greater judicial
i nvol venrent in MDL settlenents.?

For the present, the subcomm ttee has begun discussing this
subject. This very prelimnary discussion has identified a nunber
of issues that could be presented if serious work on possible rule
proposal s occurs. These issues include the follow ng:

% One nore recent devel opnent deserves nention. |In Septenmber 2019,
Judge Pol ster used Rule 23 to certify a “negotiation class” to negotiate
a settlement on behalf of [local governmental entities with clains
involved in the Opioids MDL. After accepting an appeal under Rule 23(f),
the Sixth Crcuit, by a 2-1 vote, ruled that such certification was not
authorized by Rule 23. In re National Opiate Litig., 976 F.3d 664 (6th
Cir. 2020). A petition for rehearing en banc has been fil ed.
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1079 Scope: Appoi ntnent of | eadership counsel and consolidation of
1080 cases |long antedate the passage of the Miltidistrict
1081 Litigation Act in 1968. As with the PFS/census topic, a
1082 guestion on this topic would be whether it applies only to
1083 sonme MDLs, to all MDLs, or also to other cases consolidated
1084 under Rul e 42. The Manual for Conplex Litigation has pertinent
1085 provi si ons, and has been applied to litigation not subject to
1086 an MDL transfer order. Its predecessor, the Handbook of
1087 Recommended Procedures for the Trial of Protracted Cases, 25
1088 F.R D. 351 (1960), antedated Chief Justice Warren's
1089 appoi nt ment of an ad hoc committee of judges to coordinate the
1090 handling of the outburst of Electrical Equipnment antitrust
1091 cases, which proved successful and led to the enactnent of
1092 8§ 1407.
1093 Standards for appointnent to |eadership positions: Section
1094 10. 224 of the Manual for Conplex Litigation (4th ed. 2004)
1095 contains a list of considerations for a judge appointing
1096 | eadership counsel. Rule 23(g) has a set of criteria for
1097 appoi nt ment of cl ass counsel. Though sim |l ar, these provisions
1098 are not identical. Any rule could opt for one or another of
1099 t hose nodels, or offer a third tenplate. Wien an MDL i ncl udes
1100 putative class actions, it would seem that Rule 23(g) is a
1101 reasonabl e starting place, however.
1102 Interim lead counsel: Rule 23(g) explicitly authorizes
1103 appoi ntment of interim class counsel. The goal is that the
1104 person or persons so appointed would be subject to the
1105 requi renents of Rule 23(g)(4) that counsel act in the best
1106 interests of the class as a whole, not only those with whom
1107 counsel has a retainer agreenent. In sonme MDL proceedi ngs, an
1108 initial census or other activity nmay precede the fornal
1109 appoi ntnment of |eadership counsel. Wether such interim
1110 | eader shi p counsel can negotiate a proposed gl obal settl enent
1111 (as interimclass counsel can negotiate before certification
1112 about a pre-certification classw de settlenent) could raise
1113 i ssues not pertinent in class actions. It may be that the nore
1114 appropriate assignnment of such interimcounsel should be—as
1115 seens to be true of the MNMDL proceedings where this has
1116 occurred—to provi de effective managenent of such tasks as an
1117 initial census of clains.
1118 Duties of |eadership counsel: Appointnent orders in ML
1119 proceedi ngs sonetinmes specify in considerable detail what
1120 | eader shi p counsel are (and perhaps are not) authorized to do.
1121 Such orders may also restrict the actions of other counsel.
1122 Significant concerns have arisen about whether |eadership
1123 counsel owe a duty of loyalty, etc., to claimnts who have
1124 retai ned ot her | awers (the | RPAs). Sone suggest that detail ed
1125 specification of duties of |eadership counsel fromthe outset
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1126 would facilitate avoiding “ethical” problens later on. The
1127 subcomm ttee has heard that sone recent appointnent orders
1128 productively address these issues.
1129 It seens true that the ordinary rules of professional
1130 responsibility do not easily fit such situations. Regarding
1131 class actions, at least, Restatenent (Third) of the Law
1132 CGoverning Lawers 8 128 recogni zed that a different approach
1133 to attorney loyalty had been taken in class actions. It nay be
1134 that simlar issues inhere in the role of |eadership counsel
1135 in MDL proceedi ngs. Both the wi sdomof rul es addressing these
1136 i ssues, and the scope of such rules (on topics ordinarily
1137 thought to be governed by state rules of professional
1138 responsi bility) are under di scussion. G ven that nost (or all)
1139 claimants involved in an MDL actually have their own | awers
1140 (not ordinarily true of nbst unnaned cl ass nenbers), it may be
1141 t hat rul e provi si ons ought not seek to regul ate these matters.
1142 Common benefit funds: Leadership counsel are obliged to do
1143 extra work and i ncur extra expenses. |In nmany MDLs, judges have
1144 directed the creation of “common benefit funds” to conpensate
1145 | eadership counsel for wundertaking these extra duties. A
1146 frequent source of the funds for such conpensation is a share
1147 of the attorney fees generated by settlenents, whether
1148 “global” or individual. In sone instances, MDL transferee
1149 courts have sought thus to “tax” even the settl enents achi eved
1150 in state-court cases not formally before the federal judge.
1151 From the judicial perspective, it nay appear that the |RPAs
1152 are getting a “free ride,” and that they should contribute a
1153 portion of their fees to pay for that ride.
1154 Cappi ng fees: Sonewhat in keeping with the “free ride” idea,
1155 j udges have sonetines inposed caps on fees due to IRPAs at a
1156 | oner level than what is specified in the retai ner agreenents
1157 these lawers have wth their clients. The rules of
1158 prof essional responsibility direct that counsel not charge
1159 “unreasonabl e” fees, and sonetines authorize judges to
1160 determine that a fee exceeds that level. It is not clear
1161 whether this “capping” activity is as conmon as orders
1162 creating common benefit funds. Wether a rul e shoul d address,
1163 or try to regulate, this topic is uncertain.
1164 Judicial settlenent review As sone courts put it, the court’s
1165 role under Rule 23(e) is a “fiduciary” one, designed to
1166 protect unnaned class nenbers agai nst being bound by a bad
1167 deal. But ordinarily in an MDL each claimant has his or her
1168 own | awyer. There is no enthusiasmfor a rule that interferes
1169 wi th individual settlenents, or calls for judicial review of
1170 them (al though those settlenents may result in a required
1171 paynment into a common benefit fund, as noted above).
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So it may seemthat a rule for judicial review of settlenent
provisions in MDL proceedings is not appropriate. But it does
happen that “global” settlenments negotiated by |eadership
counsel are offered to claimants, with very strong i nducenents
to themor their lawers to accept the agreed-upon terns. In
such i nstances, it may seemthat sonetines the difference from
actual class action settlenments is fairly nodest. Indeed, in
sone i nstances there may be class actions included in the ML,
and they may becone a vehicle for effecting settlenent.

As noted above, it appears that sone |eadership appointnent
orders include negotiating a “global” settlenment as anong t he
authorities conferred on | eadership counsel. Even if that is
not so, it may be that | eadership counsel actually do pursue
settlement negotiations of this sort. To the extent that
j udi ci al appoi nt nent of | eadershi p can produce this situation,
then, it may also be appropriate for the court to have
sonething akin to a “fiduciary” role regarding the details of
such a “gl obal” settlenent.

Ensuring that any MDL rules nesh with Rule 23: As noted, MLs
i nclude class actions with sone frequency. So soneti nes Rul es
23(e), (g) and (h) would apply. But it is certainly possible
that in sone MDLs there are both clains included in class
actions and other clainms that are not. If the MDL rules for
the topics discussed above do not nmesh with Rule 23, that
coul d be a source of difficulty. Perhaps that is unavoi dabl e;
this potential dissonance presumably already exists in sone
MDL proceedings. But the possibility of tensions or even
conflicts between MDL rules and Rule 23 nerits ongoing
attention.

At present, the basic question is whether there should be sone
formal statenent of many practices that have been adopted—and
soneti mes becone w despread—+n managi ng MDL proceedi ngs. Wet her
such a statenent ought to be in the rules is not clear. There are
alternative | ocations, includingthe Manual for Conplex Litigation,
the annual conference the Judicial Panel puts on for transferee
j udges, and the JPM."s website. Perhaps it could be sufficient to
expect that experienced MDL litigators will carry the issues and
rel ated practices fromone proceeding to another, and experienced
MDL transferee judges will comruni cate anong thensel ves and with
those new to the fold

The idea of relying on informal circulation of information
about such practices pronpted a repeated concern—there is good
reason to make efforts to expand and di versify the ranks of | awers
who take on | eadership positions. That is one of the reasons why
t he subcommi ttee conference call on Septenber 10 incl uded enphasi s
on involving younger | awers and, perhaps particularly, those who
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had sought but not yet received appointnment to a |eadership
position. Anything that formalizes best practices should not inpede
progress on this inportant effort. On the other hand, sone fornal
statenent m ght be advantageous by nmaking these practices known
nore wi dely and nore accessible to those not steeped in this realm
of practice.

Anot her consideration is the possibility that sone judges or
litigators m ght entertain doubts about the courts’ authority to do
the sorts of things that have comonly been done to manage NDL
proceedi ngs. Though Rule 23 is a secure basis for judicial
authority to review the terns of proposed settlenents, in ML
proceedings not involving Rule 23 the judicial role is nore
advi sory or supervisory. There may be serious questions about
whether a rule can authorize a judge to “approve” or perhaps even
comment on the terns of a proposed settlenment in an MDL. There
seens scant basis for judicial authority to bind individual parties
to a proposed settlenent sinply because they have been aggregat ed,
sonetimes unwillingly, under § 1407.

So it may be that if nore formalized provisions are needed t he
anchor could be the court’s authority to designate a |eadership
structure, something that has been w dely recogni zed. The reality
is that judges may prescribe specific duties for | eadership counse
(and also on occasion restrict the authority of non-I|eadership
| awyers to act for their clients). A judge’'s authority to appoint
and prescribe responsibilities for |eadership counsel mght also
i nclude continuing authority to supervise the performance of the
| eadership lawers, including in connection wth settlenent
negoti ati on. This undertaking could introduce further conplexity in
addressing the nature of possible responsibilities |eadership
counsel have to claimants who are not their direct clients.

I n the background, then, are questions about whether the nere
creation of an MDL proceeding provides authority for a federal
judge to regul ate attorney-client contracts, ordinarily governed by
state |l aw. One thought is that establishing a | eadership structure
is a mtter of procedure that can properly be addressed by a C vil
Rul e. Establishing the structure in turn requires definition of
| eadership roles and responsibilities, and al so requires providing
financial support for the added work and attendant risks and
responsibilities assuned by |eadership counsel. Even accepting
t hese structural elenments, however, does not automatically carry
over to creating a role for the MDL court in review ng proposed
terms for settlenments, particularly of individual clainms. Judges
have differing views on the appropriate judicial role in providing
settlement advice. Even in terns of broader “global” settlenents,
a wary approach would be required in considering an attenpt to
regularize a role for judges in working toward settlenents in ML
pr oceedi ngs.
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At | east the follow ng questions have al ready energed:

1. | s there any need to formalize rul es of practi ce—whet her
in structuring managenent of ML proceedings or in
wor ki ng toward settl ement—that are already fam liar and
that continue to evol ve as experience accumnul at es?

2. Do MDL judges actually hold back fromtaking steps that
t hey thi nk woul d be useful because of doubts about their
authority?

3. There are indications that any fornmal rul emaki ng would
initially be resisted by all sides of the MDL bar and by
experienced MDL judges. |Is that an i nportant concern t hat
should call for caution? O is it a good reason to | ook
further into the argunents of sone academics that it is
inmportant to regularize the insider practices that
characterize a world free of formal rules?

4. Even apart fromconcerns about the reach of Enabling Act
authority, would many or even all aspects of possible
rul es interfere i nproperly W th attorney-client
rel ati onshi ps?

5. Wuldrulesinthis area unwisely curtail the flexibility
transferee judges need in nmanagi ng MDL proceedi ngs?

6. Woul d rule provi si ons for comon- benefi t fund
contributions, and for limting fees for representing
individual clients, inpermssibly nodify substantive

rights, even though courts are often enforcing such
provi sions wthout any formal authority now?

7. Wuld formal rules for designating nenbers of the
| eader shi p sonehow i npede efforts to bring new and nore
di verse attorneys into these rol es?

During the Advisory Conmttee’ s Cctober 2020 discussion, the
plan for a conference on these issues net with approval. Standing
Comm ttee insights and guidance would be hel pful. The Appendi x
bel ow of fers a sketch of a possible rule approach to sone of these
i ssues, along with notes raising questions. The inclusion of this
sketch does not inply that the subconmittee or the Advisory
Comm ttee i s convinced that proceedi ng down this rul emaking road i s
warranted. It also should be noted that while the sketch attenpts
to raise the full range of issues that have surfaced on this very
broad topic, the subcommittee nmay decide after further study to
narrow its focus to a nmuch smaller subset of these issues—eor, of
course, not to recommend pursuit of any of them
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APPENDI X
Sket ch of Possi bl e Rul e approach

The sketch below is offered solely to provide a concrete
exanpl e of how the topics discussed above m ght be addressed in a
rule. As enphasized in this agenda nmeno, the subcommittee has not
nmade any deci si on about whether to recommend attenpting to draft a
rule. Indeed, even if sone provisions regarding these matters woul d
be useful, it need not follow that they should be enbodied in a
rule, as opposed to a manual or instructional materials for the
Judi ci al Panel .

Rule 23.3. Multidistrict Litigation Counsel

(a) (1) Appoi nting Counsel. Wen actions have
been transferred for coordinated or
consolidated pretrial proceedings under
28 U.S.C. 8§ 1407, the court nmay appoint
[l ead]* counsel to perform designated
[acts][responsibilities] on behalf of?®
al | counsel who have appeared for
simlarly aligned parties.® In appointing

[l ead] counsel the court:

(A) nust consider:

(1) the work counsel has done in
preparing and filing individual

actions;
(1i) counsel’s experience in
handling conplex litigation,

“ 1t may work to leave the many tiers of counsel to the conmttee
note. There may or may not be a single “lead” counsel —t is at |east
possible to designate an executive conmmttee or some such wthout
identifying a single |l ead counsel. In addition to | ead counsel, there may
or may not be a steering or executive comrittee, subcommittees for
di scovery or whatever, liaison counsel to work with other counsel in the
MDL proceedi ng, |iaison counsel towrk with lawers and actions in state
courts, and so on through the needs of a particular MDL. The court may
or may not want to be involved in appointing all of these various roles.

> It is not clear that we want to designate class counsel to
represent parties other than their own clients. Probably we cannot say
“to represent” other | awyers who represent clients in the MDL proceedi ng.
“Manage” the proceedings mght inply too nuch authority. “Coordinate”
addresses the basic purpose. “Coordinate the efforts of all counsel [on
a side]” mght work, but it nmay |leave the way open to disruption by
i ndi vidual | awers not appointed to any role.

6 This is an elastic concept, but perhaps better than “[all]
plaintiffs” or *“[all] defendants.” Large nunbers of third-party
def endants have not appeared in our discussions, but the nore genera
phrase may be better.

Committee on Rules of Practice & Procedure | January 5, 2021 Page 330 of 519



1333
1334
1335
1336
1337
1338
1339
1340
1341
1342
1343
1344
1345
1346
1347
1348
1349
1350
1351
1352
1353
1354
1355
1356
1357
1358
1359
1360
1361
1362
1363
1364
1365
1366
1367
1368
1369
1370
1371
1372
1373
1374
1375
1376
1377
1378
1379
1380
1381
1382

Report to the Standing Committee
Advi sory Commttee on Civil Rules

Decenber 9, 2020

(b)

(2)

(3)

(4)

Page 35

mul tidistrict litigation, and
the types of clains asserted in
t he proceedi ngs;
(tii)counsel’s know edge of the
applicable I aw, and
(1v) the resources that counsel wll
commit to the proceedi ngs;

(B) may consider any other nmatter
pertinent to counsel’s ability to
perform the designat ed
[acts][responsibilities];

(C© nmay order potential [|ead] counse
to provide information on any
subj ect pertinent to the appoi nt ment
and to propose terns for attorney’s
fees and taxabl e costs;

(D) may include in the appointing order
provi sions about the role of |[ead
counsel and the structure of
| eader shi p, t he creation and
di sposition of comon benefit funds
under Rule 23.3(b), discussion of
settlement ternms [for parties not
represented by |ead counsel] under
Rul e 23.3(c), and matters bearing on
attorney’ s fees and nont axabl e costs
[for | ead counsel and ot her counsel ]
under Rule 23.3(d); and

(E) may make further orders in
connection with the appointnent[,
i ncludi ng nodification of the terns
or termnation].

St andard for Appointing Lead Counsel. The

court nust appoint as | ead counsel one or

nore counsel best able to perform the
designated responsibilities.

Interim Lead Counsel. The court may

designate interimlead counsel to report

on the ways in which an appointnent of
| ead counsel m ght advance the purposes
of the proceedi ngs.

Duties of Lead Counsel. Lead counsel mnust

fairly and adequately discharge the

responsi bilities designated by the court

[without favoring the interests of |ead

counsel’s clients].

CowoN BeENerFIT FunD.  The court may order
establishnment of a common benefit fund to
conpensate |ead counsel for discharging the
designated responsibilities. The order may be
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nodi fied at any tinme, and should [nust?]:

(1) set the terms for contributions to the
fund [from fees payable for representing
i ndi vidual plaintiffs]; and

(2) provide for distributions to class
counsel and other |awers or refunds of
contri butions.
(c) SETTLEMENT Discussions. If an order under Rule
23.3(a)(1)(D) authorizes I|ead counsel to
di scuss settlenent terns that [wll? may?] be
offered to plaintiffs not represented by | ead
counsel, any terns agreed to by |ead counsel:
(1) nmust be fair, reasonable, and adequate;’
(2) nust treat al | simlarly situated
plaintiffs equally; and

(3) my require acceptance by a stated
fraction of all plaintiffs, but may not
requi re acceptance by a stated fraction
of all plaintiffs represented by a single
| awyer .

(d) ATTORNEY FEES

(1) Conmon Benefit Fees. The court may award
fees and nont axabl e costs to | ead counsel
and other lawers from a conmmon benefit
fund for services that provide benefits
to [plaintiffs? parties?] other than
their own clients.®

"This is a particularly difficult proposition. In one way it seens
obvi ous, and al nost conpelled by the analogy to Rule 23(e). But the
justification depends on the proposition that a | eadership teammay face
t he sane de facto conflicts of interests as class counsel. The incentive
to settle on terns that produce substantial fees—both for representing
i ndi vidual plaintiffs and for common-benefit activities—nny be real . But
the conparison to Rule 23 is conplicated by the right of each individua
plaintiff to settle, or refuse to settle, on whatever terns that
plaintiff finds adequate.

8 Another tricky question. Lead counsel services often provide
benefits both to | ead counsel’s clients and to other parties, usually—
per haps al ways?—et her plaintiffs. But some services may provi de benefits
only to others’ clients. A particular nenber of the | eadership team for
exanpl e, nmay have clients who used only one version of a product that,
in different fornms, caused distinctive injuries to others, but the work
can easily cross those boundaries. And we have occasionally heard hints

about | eadership counsel who have no clients at all. Is it feasible to
write anything about the distinction into rule text? And is there any
reason to try: if ny hard work would be just as hard if | were

representing only ny owmn clients, but it confers great benefit on other
| awyers who are spared the need to duplicate the work, why not provide
sone conpensation for the benefit?
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(2) Individual Contract Fees. The court nay
nodify the attorney’'s fee ternms in
i ndi vidual representation contracts when
the terns woul d provi de unreasonabl y hi gh
fees in relation to the risks assuned
expenses incurred, and work perforned
under the contract.

2. Appeal Finality After Consolidation Joint Cvil-
Appel | ate Subconmittee

More than two years ago, the Suprene Court rul ed that conplete
di sposition of all clainms anpbng all parties to what began as an
i ndependent action is a final judgnment for appeal purposes even if
the action was conpletely consolidated wth one or nore other
actions for all purposes. At the sane tinme, it suggested that if
this interpretation of Rule 42(a) with 28 U S. C. 8§ 1291 creates
probl enms, the Rules Enabling Act process provides the neans for
addressing the problens. Hall v. Hall, 138 S. C. 1118 (2018).

The Appellate Rules and Cvil Rules Commttees have forned a
joint subcommttee to study this question. The Federal Judicia
Center has conpleted an exhaustive docket study requested by the
subconm ttee. The study explored all civil actions filed in the
federal courts in the years 2015, 2016, and 2017. Because all of
those actions were filed before Hall v. Hall was decided, and
because final dispositions take tinme, final judgnents in these
actions were about evenly divi ded between the period before and the
period after the decision. The actions filed before the decision
had the potential to show the effects of the four different
finality rules adopted in different circuits before the Court
pi cked one of them w thout discussing the others.

The search included actions swept into MDL proceedi ngs, but
excluded them from the study. Anong the remaining actions, the
search found 20,730 originally independent actions that becane
consolidated into 5,953 “lead” actions. A sanple of 400 |ead
actions yielded 385 that fit the Hall v. Hall tenplate. Forty-eight
percent of them were resolved by settlement, and another nineteen
percent were voluntarily dism ssed. The di spositions of those that
remai ned included nine in which an originally independent action
was finally concluded before final disposition of the whole
consol idated action. Appeals were taken in six of these. Study of
t hese cases did not reveal any appeal problens arising fromthe new
finality rule.

Ext ensi on of the FJC study would be costly. It is not clear
whet her this sort of docket study can reveal any probl ens that my
energe even at the sinple |evel of appeal opportunities lost for
failure to understand or to renenber this corner of finality

Committee on Rules of Practice & Procedure | January 5, 2021 Page 333 of 519



1455
1456
1457
1458
1459
1460
1461
1462
1463
1464
1465
1466
1467
1468
1469
1470

1471
1472
1473

1474
1475
1476
1477
1478
1479
1480
1481
1482
1483
1484

1485
1486
1487
1488
1489
1490
1491
1492

1493
1494
1495
1496
1497

1498

Report to the Standing Committee
Advi sory Commttee on Civil Rules
Decenber 9, 2020 Page 38

doctrine. It is clear that a docket study cannot explore the
practical problens that this finality rule may generate for
district courts, the courts of appeals, and the parties. These
probl ens reflect issues simlar to those that I ed to adopti on and
revision of the partial final judgnent provision in Rule 54(b).

When an appeal is taken in conpliance with the Hall v. Hall
rule, the district court may face difficult choices in managi ng the
parts of the consolidated action that renmain before it.
Consolidation ordinarily reflects commonalities anong the
consolidated cases. A ruling that conpletely disposes of one of
them may affect others, and often all. It may be tenpting, even
important, to defer further proceedings until the appeal provides
gui dance on the common i ssues. But there nay be offsetting reasons
to press ahead, at the risk of investing in proceedings that wll
have to be undone after the appeal is decided.

The courts of appeals face the inevitable risk that decision
of a first appeal wll be foll owed by subsequent appeal s that raise
the same or simlar questions on a commobn record.

The parties are simlarly affected. A losing party may be
forced to take an appeal even though it would be better to await
conpl ete disposition of the consolidated action and join an appeal
taken by others. The parties who remain in the district court may
feel it is inportant to provide support for the appeal, even
recogni zing that as nonparties to the appeal they may choose to
duplicate their efforts on a later appeal if the first does not
succeed. And they have interests parallel to the interests of the
district court and court of appeals in avoiding either the del ay of
suspendi ng proceedi ngs pending appeal or the waste of continuing
proceedi ngs that may need to be repeated.

The subcommittee will undertake informal inquiries in a few
courts of appeals to see whether judges and court staffs can shed
[ight on howthe newfinality rule is working. There is no specia
urgency about determ ning whether to develop alternative rul es of
finality for consolidated proceedings. The newrule is clear. Wen
known and renenbered, it is easy—even if inconveni ent—to conply.
Better enpirical information nmay becone available, whether to
support or allay the concerns.

3. E-Filing Deadline Joint Subcommttee
Al but the Evidence Rules include identical provisions
defining the end of the last day for electronic filing. Cvil Rule
6(a)(4)(A), like the others, sets the end “at mdnight in the
court’s tinme zone.”

The question addressed by the subcomm ttee i s whether the tine
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shoul d be set earlier. One possibility, anong others, woul d set the
time at the close of the clerk’s physical office.

The FJC has undertaken a conprehensive study of electronic
filing patterns. The subconmttee will resunme active deliberations
when the FJC study is conpl eted.

I1l. Information Itenms: Proposals Carried Forward

A Rule 12(a): Filing Times and Statutes
Suggestion 19-CV-0O

Di scussion of this item sketched below, failed to gain a
recommendation to publish by an evenly divided Advisory Commttee
vote. It will be carried forward for consideration at the spring
meet i ng.

Paragraphs (1), (2), and (3) of Rule 12(a) set the genera
times to respond at 21 days in (1), and 60 days in (2) and (3).
Rule 12(a)(1l) begins by deferring to statutes that set different
times: “Unless another time is specified by this rule or a federal
statute * * *. 7 Rules 12(a)(2) and (3) do not include a simlar
recognition of different statutory tines in actions against the
United States, its agencies, or its officers sued in an officia
capacity (2) or in an individual capacity for official acts (3).
The structure of Rule 12(a) nakes it at best difficult to transport
the qualification in (1) to (2) and (3). But there are federa
statutes—the Freedom of Information Act and the Governnent in
Sunshi ne Act—that set the tine to answer at 30 days, not the 60
days provided by Rule 12(a)(2). No statute setting a different tine
for actions covered by Rule 12(a)(3) has been found, but there may
be such a statute and it is always possi bl e that one or nore may be
enact ed.

The Advisory Conmttee believes there is no reason to
super sede statutory provisions by Rule 12(a), nor to conplicate the
task of persuading a court that a later-enacted statute has
superseded Rule 12(a) when it applies. A clarifying anendnent is
readi ly drafted:

(a) TiMe TO SERVE A RESPONSI VE PLEADING. Unl ess anot her tine
is specified by a federal statute, the tine for
serving a responsive pleading is as foll ows:

(1) In Ceneral. bnatess—another—tt+we—+s—spectiied
. ’ :
Ey this—dle—of—& federal StﬁtUtﬁ the—t+e
foHows—
(A) A defendant nust serve an answer * * *,

Bot h practical and conceptual reasons were advanced for making the
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amendnent .
As a practical nmatter, it my require sone advocacy to

persuade a court clerk to issue a sumopns requiring a response
within a statutory period that supersedes the general 60-day
provisions in subdivision (2) or, if a statute be found, in
subdi vision (3). The |l awer who proposed an anendnent encountered
just such a situation.

As a conceptual matter, it is unseemy to have a rule that
reflects deference to statutes in one setting but not in others
where i nconsi stent statutes exist or nay cone to exist. It does not
seemlikely that a court would accept an argunent that by negative
inplication from paragraph 12(a)(1), paragraphs (2) and (3)
supersede any inconsistent statute adopted before they were
adopted. But the argunent may well be nade, and the rule text nay
create unnecessary work for court clerks and attorneys who seek to
honor statutory provisions.

The argunent agai nst making the anmendnent is pragmatic. The
Department of Justice reports that it responds within the statutory
30 days for actions that present only clains under the Freedom of
| nformati on Act or the Governnent in Sunshine Act, although it may
request an extension. In actions that conbine clains under those
statutes with other clains that fall into the general 60-day
response period, they ordinarily seek an extension to allow the
response within 60 days. They believe there is no practical
probl em and are concerned that reflecting the statutory periods in
anmended rul e text m ght make sonme judges nore reluctant to extend
the tinme to respond.

B. Rul e 4(c)(3): Service by the U.S. Marshals Service in In
For ma Pauperis Cases
Suggestion 19-CV-A

An anbiguity may lurk in the Rule 4(c)(3) provision for
service by a United States marshal in actions brought in form
pauperis or by a seaman. It can be read to nmean that the court nust
order service by the marshal in every such case. But it al so m ght
be read to nean that the court nust order service by the marsha
only if the plaintiff requests it.

This itemwas added to the agenda in response to a suggestion
made in the Standing Commttee at the January 2019 neeting. It is
easy to draft rule text that escapes any possible anbiguity. But it
has not proved so easy to determ ne what the unanbi guous answer
shoul d be—a notion is always required to win an order, a notionis
never required to win an order, or an order is nmade unnecessary by
an order that recognizes i.f.p. or seanan status. Attenpts to gain
insights fromthe Marshals Service that go beyond recognizing the
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burdens they bear when required to nmake service have not yet been
successful, and have stalled in face of the COVID 19 pandemni c.

C. Rule 5(d)(3)(B): E-Filing by Unrepresented Person
Suggestions 20-Cv-J, K L, M N O P, Q S, U V, W
and X

The el ectronic filing provisions of Rule 5(d)(3) were anended
in 2018. After careful debate, Rule 5(d)(3)(B) permts an
unrepresented party to file electronically “only if allowed by
court order or by local rule.”

The COVID 19 pandemc has brought the question back for
further consideration. Filing by nonel ectronic neans often presents
unrepresented parties with still greater chall enges than before,
i ncluding both the physical acts required to file and attendant
risks of infection. Courts have responded to these problens in
different ways. A prelimnary survey of experience in the district
courts of the N nth Crcuit showed different responses and
di fferent experiences. The flexibility built into Rule 5(d)(3)(B),
as with so many other Cvil Rules, enables courts to adopt the
responses that best fit their local circunstances. An energency
rul e does not seem necessary.

The Advisory Comm ttee concluded that it should continue to
gather information about experience under the pandem c before
consi dering possi bl e amendnents of the current rule.

D. I n Forma Pauperis Disclosures
Suggestion 19-CV-Q

Last April the Advisory Conmttee considered a proposal that
i ncl uded serious challenges to the many itens of information that
are commonly required to apply for i.f.p. status. It concluded t hen
that these questions are better addressed el sewhere, including in
the Adm nistrative Ofice as they relate to the i.f.p. forns it
provi des, and perhaps in the Commttee on Court Adm nistration and
Case Managenent. The topic was retained on the agenda, however, on
t he under st andi ng t hat the Appel late Rules Comm ttee i s consi deri ng
these matters in relation to Appellate Rules Form 4.

This topic will carry forward to consi der the deliberations of
the Appellate Rules Commttee.

| V. New | tens Carried Forward

A Rul e 26(b)(5)(A): Privilege Logs
Suggestions 20-CV-R and 20- Cv-DD

Two suggestions focus on practice under Rule 26(b)(5)(A). The

Committee on Rules of Practice & Procedure | January 5, 2021 Page 337 of 519



1625
1626
1627
1628
1629
1630
1631
1632
1633
1634

1635
1636
1637
1638
1639
1640
1641

1642

1643
1644
1645
1646
1647
1648
1649
1650
1651
1652

1653
1654

1655
1656
1657
1658
1659
1660
1661
1662
1663
1664
1665
1666

1667
1668

Report to the Standing Committee
Advi sory Commttee on Civil Rules
Decenber 9, 2020 Page 42

specific focus is on privilege | ogs, which have becone the routine
met hod of satisfying the rule’'s requirenent that a party that
wi t hhol ds i nformation on grounds of privilege nake that claimand
provi de information about what is w thheld. The proposal is that
the rule be anended to add specifics about how parties are to
provide details about materials wthheld from discovery due to
clainms of privilege or protection as trial-preparation materials.
These subm ssions identify a probl emthat can produce waste. But it
is not clear that any rule change wll hel pfully change the current
si tuation.

The basic difficulty is that an extrenely detailed listing of
the withheld materials nmay sonetines be unworkable or extrenely
costly to produce w thout providing significant benefit to the
parties or the court. But there is no enthusiasmfor retracting the
general requirenent that parties provide notice about what they
have wi thheld. The subject is being carried forward for further
st udy.

1993 adoption of Rule 26(b)(5)

Bef ore 1993, parties withheld materials covered by a privilege
from di scovery w thout enunmerating what was w thheld. Oten they
relied on sone sort of “general objection” that no privileged
mat eri al s woul d be produced. |ndeed, since Rule 26(b)(1) says only
“nonprivileged matter” is within the scope of di scovery, one m ght
have asserted that the objection was not needed. In any event, it
woul d often be very difficult for other parties to determ ne what
had not been turned over based on a claimof privilege. There were
suspi cions that sonetinmes parties were overly aggressive in their
privilege clains.

In 1993, therefore, Rule 26(b)(5) (A was added. It now
provi des:

(A Information Wthheld. Wen a party wthholds
i nformation ot herw se di scoverabl e by cl ai m ng t hat
the information is privileged or subject to
protection as trial-preparation material, the party
nmust :

(i) expressly nmake the claim and

(1i) describe the nature of the docunents,
comuni cati ons, or tangible things not
produced or disclosed—and do so in a manner
that, wthout revealing information itself
privileged or protected, wll enable other
parties to assess the claim

This provision (nodeled on a simlar provision added to
Rule 45 in 1991) sought to dispel the uncertainty that existed
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before it went into effect, but did not seek to i npose a heavy new
burden on responding ©parties. Hence, the committee note
acconpanyi ng the 1993 anendnent advi sed:

The rule does not attenpt to define for each case what
i nformati on nust be provi ded when a party asserts a claim
of privilege or work product protection. Details
concerning time, persons, general subject matter, etc.,
may be appropriate if only a fewitens are w thheld, but
may be unduly burdensone when vol um nous docunents are
claimed to be privileged or protected, particularly if
the itens can be described by categories.

Notw t hstanding this directive, there is reason to worry that

overbroad clains of privilege still occur. As Judge Ginmnoted in
Victor Stanley, Inc. v. Creative Pipe, Inc., 250 F.R D. 251, 265
(D. M. 2008): “[B]ecause privilege review and preparation of

privilege logs is increasingly handled by junior |awers, or even
par al egal s, who nmay be i nexperi enced and overcautious, there is an
alnost irresistible tendency to be over-inclusive in asserting
privilege protection.”

But privilege |ogs—the customary expectation for conplying
with Rule 26(b)(5)(A)—were a poor solution to the problem as
Judge Grimm al so recogni zed (id.):

In actuality, lawers infrequently provide all the basic
information called for in a privilege log, and if they
do, it isusually so cryptic that the log falls far short
of its intended goal of providing sufficient infornmation
to the reviewing court to enable a determ nation to be
made regar di ng t he appropri at eness of t he
privilegel/protection asserted wthout resorting to
extrinsic evidence or in canera review of the docunents
t hensel ves.

For further discussion, see 8 Fed. Prac. & Pro. § 2016. 1.
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2008- 09 Advi sory Comrittee Consideration

At the April 2008 Advisory Commttee neeting, Prof. Censler
(then the academc nenber of the Advisory Commttee) raised
concerns about the actual experience i nplenenting Rule 26(b) (5)(A).
Thereafter, further background work was done and the question was
further discussed at the Advisory Commttee’'s Novenber 2008
meeting. This discussion was about both the content of privilege
logs and the timng for them One point made was: “Vendors have
becone insistent that el ectronic screening software can do the job
at much |ower cost.” Several nenbers of the Advisory Conmttee
reported then that the parties usually work out arrangenments that
cope with the potential difficulties. The nmatter was conti nued on
the Conmttee's cal endar, but no further action has been taken.

Pertinent Post-1993 Rul e Changes

Since 1993, other rule changes have added provisions that
could affect the possible burden of conplying with Rule
26(b) (5) (A).

First, in 2006 Rule 26(b)(5)(B) was added, providing that any
party could make a belated assertion of privilege, after
production, which would require all parties that received the
identified information to sequester the information unless the
court determned that the privilege claimwas unsupported. At the
samre tine, Rule 26(f) was anended to add what is now in Rule
26(f)(3)(D), directing that the parties’ discovery plan discuss
i ssues about clains of privilege. But these rule changes did not
preci sely address the question whether production constituted a
wai ver, particularly a subject-matter waiver.

Second, in 2008 Congress enacted Fed. R Evid. 502. 1In
Rul es 502(d) and 502(e), that rule gives effect to party agreenents
t hat production of privileged nmaterial will not constitute a waiver
of privilege. In addition, even in the absence of an agreenent,
Rul e 502(b) insulates inadvertent production against privilege
wai ver if the producing party “took reasonable steps to prevent
di sclosure.” Rul e 502 does directly address the question whether a
wai ver has occurred.

OMng to these post-1993 rule changes, therefore, one may
concl ude that the burdens of conplying with Rule 26(b)(5)(A) have
abat ed sonewhat. A significant concern had been that failure to | og
a particular item would work a waiver even if the item was not
produced. But it seened that courts finding such waivers did so
only as a sort of sanction for relatively flagrant disregard of the
Rule 26(b)(5)(A) obligation, not for a sinple slip-up. Due to
Rule 26(b)(5)(B), there is now a procedure to retrieve a
m st akenl y- produced privileged item leaving it to the party that
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obtained the item to seek a ruling in court that it is not
privileged. Rule 502, then, directs that no waiver be found for
i nadvertent production of a privileged item if reasonable steps
were taken to revi ew before production, and that even if reasonabl e
steps were not taken the parties could guard against waiver by
maki ng an agreenent under Rule 502(d). In short, the pressure of a
wai ver due to oversight—particularly the risk of a subject-matter
wai ver —has abat ed consi derably since 1993.

Meanwhi le, it may be that technol ogy now exists to provide a
useful assist to the parties in preparing a privilege |og.
Technol ogy-assi sted review (TAR) is often or routinely enployed to
review large volunmes of electronically-stored information to
identify responsive materials. As di scussed in 2008 by the Advi sory
Commttee, software was then being pronmoted as effectively
identifying not only responsive materials, but also materials that
m ght be clained to be privileged. It may be that such prograns
could then al so generate at |east a draft privilege |og.

Nonet hel ess, there have al so been criticisns of the reported
requi renent of sonme courts that parties prepare a “docunent-by-
docunent” privilege log. As Judge Facciola observed in Chevron
Corp. v. Weinberg Goup, 286 F.R D. 95, 98-99 (D.D.C. 2012):

[1]n the era of “big data,” in which storage capacity is
cheap and several bankers’ boxes of docunents can be
stored with a keystroke on a three inch thunb drive,
there are sinply nore docunents that everyone i s keeping
and a concom tant necessity to log nore of them This, in
turn, led to the nmechanically produced privilege log, in
whi ch a database is created and autonmatically produces
entries for each of the privileged docunents. * * *

But, the descriptor in the nodern database has becone
generic; it is not created by a human bei ng eval uating
the actual, specific <contents of that particular
docunent. Insteadlq 7° . | 4aZBg45s35t 099i 657, t he human
being creates one description and the software repeats
t hat description for all the entries for which the hunan
being believes that description is appropriate. * * *
This raises the term “boilerplate” to an art form
resulting in the nodern privilege | og being as expensive
as it is useless.

Cost of Responding to Discovery and Wthhol ding Privil eged
Materials Wthout Preparing a Privil ege Log

It seenms worth noting that preparing the privilege |og may

often be a relatively mnor cost in conparison to responding to
di scovery of ESI nore generally. Whether or not a privilege log is
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prepared, much work is necessary to respond to discovery of ESI
Responsive materials nust be located in what is sonetines an
enornmous quantity  of di gi tal dat a. In addition, ei t her
si mul t aneously or after the responsive materials are extracted, the
specific itens potentially covered by privilege nust be identified
and set apart.

After those potentially privileged itens are identified and
set apart, a legally trained person nust verify that it would
indeed be legitimate to withhold them from production on that
ground. And then care must be taken at least to keep a record of
what was withheld on this ground. It would seemthat all of these
steps woul d have been required under the pre-1993 rules, and that
they would continue to be necessary if Rule 26(b)(5)(A were
anended. So it may be that the additional cost of preparing a
privilege log is not a large part of this overall cost of
responding to discovery, even though preparing a docunent-by-
docunent log may in many cases require a disproportionate effort,
or at |east be a waste of tine.

Current Subm ssi ons

The LCJ submission (20-CV-R) stresses the difficulties of
privilege logs in an era of ESI, enphasizing Judge Facciola's
views. Indeed, along with Jonathan Redgrave (20-Cv-DD), Judge
Facci ol a proposed in 2010 that “the majority of cases shoul d reject
the traditional docunent-by-docunent privilege log in favor of a
new approach that is prem sed on counsel’s cooperation supervised
by early, careful, and rigorous judicial involvenent.” Facciola &
Redgrave Asserting and Challenging Privilege Clains in Mdern
Litigati on: The Facci ol a- Redgrave Framework, 4 Fed. Cs. L. Rev. 19
(2010). Inplenenting what Judge Facciola urged by rule could be
difficult, however.

The LCJ subm ssion describes sone |ocal district court rules
about privilege logs, and also sone state court rules. It
acknow edges the good sense of what the conmittee note to the 1993
anmendnent to Rule 26(b)(5)(A) (quoted above) said about di scussion
and cooperati on anong counsel, but reports that “the suggestion has
been largely ignored.” It also urges that a rule provide for
“presunptive exclusion of certain categories” of material from
privilege |ogs, such as conmunications between counsel and the
client regarding the litigation after the date the conplaint was
served, and conmuni cati ons excl usively between i n-house counsel or
out si de counsel of an organi zation. |Invoking proportionality, it
enphasi zes that “flexible, iterative, and proportional” approaches
are nore effective and efficient than docunent-by-docunent
privilege 1logging. As nentioned above, even though the 1993
committee note acconpanying Rule 26(b)(5)(A) recognized that
detailed logging is not generally appropriate, “the case |aw has
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largely mssed the Conmttee’ s perspicacity.” One mght say that
the Advisory Commttee’'s urging did not produce the desired
out cone.

The specific LCI proposal seens nore limted. It is to add the
followng to Rule 26(b)(5) and also to Rule 45(e)(2) on subpoenas:

If the parties have entered an agreenent regarding the
handl i ng of information subject to a claimof privilege
or of protection as trial-preparation material under Fed.
R Evid. 502(e), or if the court has entered an order
regardi ng the handling of information subject to a claim
of privilege or of protection as trial-preparation
material under Fed. R Evid. 502(d), such procedures
shall govern in the event of any conflict with this Rule.

Wul d a Rul e Arendnent | nprove Matters?

Thereis alimt to what rules can prescri be. The nore general
concern with proportionality calls for common-sense judgnents about
what discovery is really warranted under the circunstances of
specific cases. That is difficult or inpossible to prescribe inthe
abstract in a rule.

It may be that inprovenment by rule of the handling of what
Rul e 26(b)(5)(A) requires is not really possible because so nuch
depends on the circunstances of the individual case. “Presunptive
exclusion of certain categories” (not actually proposed by the
subni ssi on, as quot ed above) coul d i ntroduce additional grounds for
l[itigation about whether the <categories apply in specific
circunstances. And it may be worth noting sonethi ng said during the
Novenber 2008 Advisory Commttee neeting:

An observer suggested that an effort to come up with a
rulewill only intensify costs. There is no real problem
“People work it out.” The log is the | ast thing produced.
And in sone cases the parties nay tacitly agree not to
produce them at all, or to generate them only for
particul ar categories of docunents.

Al ternatively, one might ultimtely urge that Rule 26(b) (5) (A)
shoul d be abr ogat ed. Perhaps the experience for nore than a quarter
century under this rule shows that it did not work, or does not now
wor k. This subm ssion does not urge doing that, and it is |likely
that valid concerns about unrevealed but overbroad clains of
privilege nmean that the rule should be retained.

But it is not clear that a rule can do nore than the rule

al ready does, particularly when augnmented by the directive in
Rule 26(f)(3)(D), calling for the parties to address “any issues
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about clains of privilege.” And it seens that the commttee notes
acconpanying the original rule in 1993 and the revision of
Rule 26(f) in 2006 speak to the concerns raised by the LCJ
subm ssi on

I ntroductory Di scussion at Advisory Committee Meeting

At the Advisory Commttee's October neeting, there was
consi der abl e di scussi on of the burdens and costs of privil ege | ogs.
Lawyer nenbers of the Advisory Conmittee, in particular, reported
that privilege | ogs can raise serious problens, particularly if the
parties fail to work out an agreed nethod of satisfying
Rul e 26(b)(5)(A). At the sane tinme, some judicial nmenbers reported
not seeing problens frequently, but also that the |awers (and
per haps magi strate judges) would be nore likely to have experience
W th possi bl e probl ens.

The resolution was to pursue the subject and study both the
extent of the problens and the possibility that a rul e change coul d
make things better. There was no enthusiasm for going back to the
pre-1993 situation in which no notice about withheld nmaterials was
required, but it was unclear how a rule change could nmaterially
i nprove matters. These i ssues remai n under study, and woul d benefit
from Standi ng Comm ttee input.

B. Seal ing Court Records
Suggestion 20-CV-T

Prof. Eugene Vol okh (UCLA) has subnmitted a proposal for
adoption of a Rule 5.3 on sealing of court records, on his own
behal f and al so on behal f of the Reporters Conmittee for Freedom of
the Press and the El ectronic Fronti er Foundati on. The rul e proposa
is presented in the Appendi x below. It is being carried forward for
further study.

The focus of this rule proposal is sealing of materials filed
incourt. In a broad sense, it focuses on a topic that has been on
the Advisory Conmttee’'s agenda repeatedly over the last few
decades. In the md 1990s, there were two published drafts of
possi bl e anendnents to Rule 26(c) that would have nodified the
standards for protective orders, in part by addressi ng the question
of stipulated protective orders and filing confidential materials
under seal pursuant to such orders or local rules. These proposals
drew nmuch attention and caused sone controversy, and were
eventually wthdrawmm. In Mirch 1998 the Advisory Conmttee
concluded that it would no | onger pursue possible rule amendnents
on this topic.

Meanwhi |l e, in Congress there have been various versions of a
Sunshine in Litigation Act during recent decades, directed toward
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protective orders regarding materials that mght bear on public
heal t h.

Around 15 years ago, the Standing Conmittee appointed a
subconm ttee made up of representatives of all Advisory Committees
that responded to concerns then that federal courts had “seal ed
dockets” in which all materials filed in court were kept under
seal. The FJC did a very broad review of sone 100,000 matters of
various sorts, and found that there were not many sealed files, and
that nost of the ones uncovered resulted from applications for
search warrants that had not been unseal ed after the warrant was
served.

In short, there has been consi derabl e controversy and concern
about sealed court files and discovery confidentiality, but the
civil rules have not been anended to address those concerns.

The Civil Rules do not have many provisions about sealing
court files. Rule 5(d) does direct that various disclosure and
di scovery materials not be filed in court until they are used in
the action. When filing does occur, that can raise an issue about
filing confidential materials under seal. Rule 5.2 provides for
redactions from filings and for linmtations on renbte access to
el ectronic files to protect privacy. In that context, Rule 5.2(d)
does say that the court “may order that a filing be nmade under sea
W t hout redaction.” The conmttee note to that provision says that
it “does not limt or expand the judicially devel oped rul es that
govern sealing.”

This subm ssion, however, does propose a rule governing
sealing that might limt or expand such judicially devel oped rul es.
An initial question mght be whether there is a need for such a
rule. Prof. Volokh's cover letter says that “[e]very federal
Circuit recognizes a strong presunption of public access” that is
“founded in both the conmon |law and the First Anendnent.” It adds
that nore than 80 districts have adopted |ocal rules governing
sealing, and says that the rule proposal “borrows heavily from
those local rules.” Footnotes to the proposal provide vol um nous
case law authority for these propositions and cite a | arge nunber
of existing |local rules.

According to the cover letter, nevertheless “a uniformrule
governing sealing is needed; despite these local rules and the
| argel y unani nous case | aw di sfavoring sealing, records are still
soneti mes seal ed erroneously.”

There is no question that inappropriate sealing of court
records is an inmportant concern. But it is not clear that the
problemis so widespread that an effort to develop a national rule
is warranted. And if a national rule were pronulgated, it is worth
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noting, that could affect the validity of the cited |ocal rules.
See Rule 83(a)(1) (“Alocal rule must be consistent w th—but not
duplicate—federal statutes and rules adopted under 28 U S C
88 2072 and 2075 [the Rules Enabling Act]”). Nor is it clear that
a national rule would much reduce the frequency of inappropriate
sealing, depending in part on what mght be defined as
i nappropri ate.

If there is a problem that warrants an effort to develop a
national rule, the draft |anguage submtted by Prof. Vol okh would
require extensive work. The follow ng are exanples of sonme of the
I Ssues:

Possi bl e addi ti onal burdens on courts: Various features of the
proposal require courts to make “particularized findings.”
Rul e 52(a)(1) directs a court after a nonjury trial to enter
findings of fact and conclusions of |law. Rule 23(b)(3) does
say a court should certify a class only on finding that the
superiority and predom nance of comon questi ons standards are
met (though it does not have a specific findings requirenent).
It is not clear that there is a “particularized findings”
requi renent elsewhere in the civil rules. Cases under
Rul e 26(c) do say that a party seeking a protective order nust
make a particul arized showing to justify entry of the order
See 8A Fed. Prac. & Pro. § 2035 at 157-58. But these cases do
not require the court to nmake particularized findings when
entering such an order.

Motion or objection by any “nenber of the public” wthout a
need first to nove to intervene: The rule would enpower any
“menber of the public” to nake a notion to unseal documents
filed under seal "“at any tinme.” The proposed rule would
explicitly excuse a notion to intervene for this purpose

There is a developed body of case law on intervention to
chal l enge the seal on filed materials. See 8A Fed. Prac. &
Pro. § 2044. 1. This rule woul d evidently suppl ant that body of
case | aw.

Chall enges to sealing would be authorized by any “nenber of
the public” at any tinme: The rule would direct that a notion
istinmely at any tinme, “regardl ess of whether the case renains
open or has been closed.” Wth CMECF it nay be that accessi ng
a closed case presents little difficulty, but such open-ended
re-opening of cases is not the normin the rules. Conpare
Rule 60(c)(1) (limting a notion under Rule 60(b) to “a
reasonable time,” and for m stake, newly di scovered evidence,
or fraud to one year).

Defining “nmenber of the public” could be challenging: The
draft does not provide a nore specific definition. Ordinarily
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2009 a proposed intervenor under Rule 24 nust nake sonme showi ng in
2010 support of a notion to intervene. If that is not required, it
2011 coul d becore inportant to determne who is a “nmenber of the
2012 public” entitled to challenge filing under seal wthout
2013 intervening. Wuld that right belong only to U.S. citizens or
2014 per manent residents? Wuld there be a ground for requiring
2015 that such a “nmenber of the public” show sonme recognized
2016 interest in the contents of the sealed filing?
2017 Materials filed under seal would automatically be “deened
2018 unseal ed” 60 days after “final disposition” of a case: This
2019 “final disposition” standard m ght resenbl e the final judgnent
2020 standard for appeals. It Iikely nmeans conpletion of all trial
2021 court proceedings and exhaustion or disregard of any
2022 proceedings on direct appeal, including a petition for
2023 certiorari. It mght be taken to resenble Rule 54(a)
2024 (““Judgnent’ a used in these rules includes a decree and any
2025 order from which an appeal lies”). But surely that standard
2026 would not apply if there were an appeal under 28 U S. C
2027 8§ 1292(a)(1) (prelimnary injunctions) or § 1292(a)(2)
2028 (appointing receivers). It presumably would not apply to
2029 interlocutory orders certified for imediate appeal by the
2030 district court under 28 U.S.C. § 1292(b). Howit would work in
2031 cases gathered pursuant to an MDL transfer if final judgnent
2032 were entered in some but not all is uncertain. Wether the
2033 “final disposition” occurs only after all appeals have been
2034 exhausted mght raise questions. It is not clear who would
2035 nmoni tor these devel opnents; if after a notice of appeal was
2036 filed, for exanple, there were a settlenent, the clerk’s
2037 of fice m ght not be aware of that devel opnent and the need to
2038 set the “60 days cl ock” running.
2039 Mbtions to renew the seal are presunptively invalid unless
2040 filed nore than 30 days before automatic unsealing: Coupled
2041 with the automatic unsealing nmentioned above, this provision
2042 could nean, in effect, that 31 days after “final disposition”
2043 of a case the court would be w thout power to keep the
2044 mat eri al s under seal.
2045 A special website, or a “centralized website” mnmight be
2046 required: The proposal seens to direct that there be sone
2047 speci al nethod of posting notions to seal, and suggests that
2048 “a centralized website mai ntai ned by several courts” m ght be
2049 useful. It also directs that this posting occur “within a day
2050 of filing.”
2051 A review of the proposal in the Appendix will likely suggest

2052 other issues. It does not seemthat these issues nust arise nerely
2053 because a sealing rule is pronulgated. To the contrary, a rule
2054 could likely be drafted that would not raise the specific issues
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identified above. But any such rule m ght be expected to generate
consi derable controversy. For exanple, trade secrets and other
comercially valuable infornmation are placed under seal with sone
frequency. Limting that protection m ght pronpt serious concerns.
Al though there may presently be occasions in which sealing
deci sions appear, in retrospect, to be debatable, that al one does
not nmake this topic different fromothers governed by the rules, on
which it may sonetines happen that a court nakes a decision |ater
found to be erroneous.

Besi des consi dering whether there is a need for such a rule,
one m ght also reflect on howthe rule would relate to existing and
future case | aw on these subjects. The subm ssion enphasi zes t hat
the case lawis based on the Constitution and a comon | aw ri ght of
access. Those grounds for access have devel oped over decades, and
can be found in many cases cited in footnotes in the subm ssion. If
a rule were adopted, that m ght rai se questi ons about whether it is
different fromthat case law. If inagivencircuit the case lawis
arguably nore perm ssive about filing under seal and does not
require all that a rule requires, does that nean the rule is
suppl anting that case law? If the rule is solely inplenmenting the
case law, does the rule change if the case | aw changes?

During the Advisory Commttee’'s COctober neeting, discussion
focused on the inportance of court transparency. At |east sone
matters would raise concerns. For exanple, the False Cains Act
directs that a qui tamaction be filed under seal. Another exanple
that came up is that petitions to enforce arbitrati on awards that
(whi ch thensel ves are general |y confidential) could raise concerns.

It was also noted that sonmewhat simlar issues mght be
pertinent to the Appellate Rules. Indeed, there may be notable
differences anong the circuits on sealing. The Appellate Rules
Commttee studied these issues a few years ago, but did not
concl ude that any rul e change was indi cat ed.

For the present, the Advisory Commttee concluded that the
topic deserved further study. In particular, a review of |ocal
rul es on sealing mght shed light on (a) whether there is any need
for a national rule along the lines proposed, and (b) whether
di vergences anong | ocal rules thenselves are a reason for giving
serious thought to a nationally uniformrule.

The Advi sory Conmittee woul d wel cone insights fromnenbers of
the Standing Conmttee on the sealing issue.
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2095 APPENDI X
2096 Suggesti on 20-CV-T: Proposed Rule 5. 3°
2097 Rule 5.3
2098 (a) PRESUMPTION OF PuBLI C ACCESS TO COURT RECORDS. Unl ess the
2099 court orders otherwi se, all docunments filed in a
2100 case shall be open to the public (except as
2101 specified in Rule 5.2 or by statute). Mdtions to
2102 file docunents wunder seal are disfavored and
2103 di scouraged. Redaction and partial sealing are
2104 forms of sealing, and are also governed by this
2105 rule, except insofar as they are governed by Rule
2106 5.2. [Proposed Advisory Comrittee Note: This rule
2107 is intended to incorporate the First Anendnent and
2108 common-law rights of access, and to provide at
2109 least as nmuch public access as those rights
2110 currently provide.]
2111 (b) REQUI REMENTS FOR SEALI NG A DOCUMENT. At or before the tine
2112 of filing, any party may nove to seal a docunent in
2113 whol e or in part.
2114 (1) Any party seeking sealing nmust make a good
2115 faith effort to seal only as much as necessary
2116 to pr ot ect any overriding privacy,
2117 confidentiality, or security i nterests.
2118 Sealing of entire case files, docket sheets,
2119 or entire docunents is rarely appropriate.
2120 Wen a notion to seal parts of a docunent is
2121 granted, the party filing the docunent nust
2122 file a publicly accessi bl e redacted version of
2123 t he docunent.
2124 (2) If the interests justifying sealing are
2125 expected to dissipate with tinme, the party
2126 seeki ng sealing nust make a good faith effort
2127 tolimt the sealing to the shortest necessary
2128 time, and the court nust seal the docunent for
2129 the shortest necessary tine.
2130 (3) There is an especially strong presunption of
2131 public access for court opinions, court
2132 orders, dispositive notions, pleadings, and
2133 ot her docunents that are relevant or materia
2134 to judicial decisionmaking or prospective
2135 j udi ci al decisionnmaki ng.
2136 (4) Because sealing affects the rights of the
2137 public, no docunent filed in court my be
2138 sealed in whole or in part nerely because the
2139 parties have agreed to a notion to seal or to
2140 a protective order, or have otherw se agreed

° Footnotes onitted.
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2141 to confidentiality.
2142 (c) ReTRoOACTIVE SEALING. Sealing of a docunent that has
2143 al ready been openly filed is allowed only in highly
2144 unusual circunstances, such as when information
2145 protected under Rule 5.2 is erroneously nmade
2146 publ i c.
2147 (d) PusLIC FILING OF MOTIONS TO SEAL. A notion to seal nust
2148 be publicly filed and must include a nenorandum
2149 t hat :
2150 (1) Provides a general description of t he
2151 information the party seeks to withhold from
2152 t he public.
2153 (2) Denmonstrates conpelling reasons to seal the
2154 docunents, stating wth particularity the
2155 factual and legal reasons that secrecy is
2156 warranted and explaining why those reasons
2157 overcone the common |aw and First Amendnent
2158 ri ghts of access.
2159 (3) Explains why alternatives to sealing, such as
2160 redacti on, are inadequate.
2161 (4) States the requested duration of the proposed
2162 seal .
2163 (d) Norice AND WAI TI NG PERI OD.
2164 (1) Mdtions to seal shall be posted on the court’s
2165 websi t e, or on a centralized website
2166 mai nt ai ned by several courts, wthin a day of
2167 filing.
2168 (2) The court shall not rule on the notion until
2169 at least 7 days after it is posted, so that
2170 objections may be filed by parties or by
2171 others, unless the notion explains wth
2172 particularity why an energency decision is
2173 required.
2174 (e) ORDERS TOSEAL. |If a court determ nes that sealing is
2175 necessary, it nmust state its reasons wth
2176 particul arized findings supporting its decision.
2177 Orders to seal nust be narrowWy tailored to protect
2178 the interest that justifies the order. Oders to
2179 seal should be fully public except in highly
2180 unusual circunstances; and if they are in part
2181 r edact ed, any redactions should be narrowy
2182 tailored to protect the interest that justifies the
2183 redacti on.
2184 (f) UNSEALING, OR OPPCSI NG SEALI NG.
2185 (1) Sealed docunents nmay be unsealed at any tine
2186 on notion of a party or any nenber of the
2187 public, or by the court sua sponte, after
2188 notice to the parties and an opportunity to be
2189 heard, wthout the need for a notion to
2190 i nt ervene.
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(2) Any party or any nenber of the public may
object to a notion to seal, wthout the need
for a notion to intervene.

(3) The notion to unseal or the objection to a
notion to seal shall be filed in the sane case
as the sealing order or the notion to seal
regardl ess of whether the case remai ns open or
has been cl osed.

(4) Al sealed docunents will be deened unseal ed
60 days after the final disposition of a case,
unl ess the seal is renewed.

(5) Any notion seeking renewal of sealing nust be
filed within 30 days before the expected
unseal i ng date, and the noving party bears the
burden of establishing the need for renewal of
seal i ng.

C. Rul e 9(b): Pleading Conditions of Mnd
Suggestion 20-CV-Z

Dean A. Benjami n Spencer, a comittee nenber, has submtted a
proposal to amend the second sentence of Rule 9(b). Rule 9(b) now
provi des:

(b) FRAUD OR M STAKE; CONDITIONS OF MND. I n al |l eging fraud or
m stake, a party nust state with particularity the
circunstances constituting fraud or mstake.
Malice, intent, know edge, and other conditions of
a person’s mnd nay be alleged generally.

The proposal would anmend the second sentence to provide:

Mal ice, intent, know edge, and other conditions of a
person’s mnd may be all eged generaty w thout setting
forth the facts or circunstances fromwhich the condition
may be inferred.

Dean Spencer devel oped this proposal at length in an article,
A. Benjam n Spencer, Pleading Conditions of the Mnd under Rule
9(b): Repairing the Danmage Wought by lIgbal, 41 Cardozo L. Rev.
2015 (2020). As inplied by the title, the article focuses on one
part of the decision in Ashcroft v. Igbal, 556 U S. 662, 686-87
(2009). The Court rul ed that the conpl ai nt d|d not adequately plead
a purpose to discrimnate agai nst |Igbal, concl uding that perm ssion
to plead such matters “generally” does not nean that a concl usi ona
all egation of purpose will do. Instead, “generally” is intended
only to distinguish the particularity requirenent for alleging
fraud or m stake, leaving allegations of purpose, intent, and the
like to the general standards of Rule 8(a)(2) as developed in the
| gbal opi nion
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The article exam nes | ower court inplenentation of Rule 9(b)
in such areas as enpl oynent discrimnation and the “actual malice”
el ement of defamation clains. The results are found to raise
undesirable barriers to valid clainms. The history of Rule 9(b) is
al so explored, starting with the English statute i nvoked to explain
Rule 9(b)’s second sentence in the 1938 commttee note. Unbroken
interpretation of the English statute, going back nany years before
1938, shows that a bare allegation of know edge, intent, or the
like is accepted as an allegation of fact wthout further
el aboration. The |anguage in the proposed anendnent is drawn in
| arge part fromthe English statute.

Thi s proposal will be included in the spring agenda. It raises
obviously sensitive issues. The Suprenme Court has adopted
anmendnents designed to nodify its own interpretations of a rule,
and recently has suggested that the Enabling Act process is the
appropriate neans to address problens that may flow from its
procedural rulings. But all such amendnents nust be studied
carefully, searching for strong reasons to depart fromthe Court’s
consi dered j udgnent.

The setting of Iqgbal itself suggests another sensitive
el enent, pleading standards for clains that are nmet by an official -
immunity defense. So too the burden of persuasion is set high in
proving actual malice in an action for defamation of a public
figure. Enploynent discrimnation clainms may not involve such
sensitivities, but the very process of considering many different
types of clains could be the first step along a path that was
expl ored and abandoned several tines between 1993 and 2007. The
guestions then were whether to establish heightened pleading
standards for one or another substantive areas, beginning wth
official immunity. Shifting the focus to establishing reduced
pl eadi ng standards for one or another substantive areas does not
alter the chall enges that nust be faced.

V. Itenms Renoved from Agenda

A Rule 17(d): Nam ng Oficial Parties
Suggestion 19- CV- FF

This proposal froma regular contributor of rul es suggestions
woul d anmend Rule 17(d):

(d) PusLic OFFICER s TITLE AND Nave. A public officer who
sues or is sued in an official capacity maynust be
designated by official title rather than by nane,
but the court may order that the officer’s nane be
added.
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Two reasons were offered i n support. The amendnent woul d avoi d
the need for automatic substitution of the successor in office
under Rule 25(d) when the originally naned officer |eaves the
office. It also would retain a single caption for the case, making
it easier to track its progress by nane w thout having to adjust
for what may be a |l ong chain of successive officers.

These potential benefits were nmet by concerns about the
uncertainties that may surround the concept of “official title.” A
great many public actors weld titles. It is not always clear
whether a title is “official” in some neaningful sense. The nost
likely sense in this context is that there is an office occupied
by, but separate from the individual holder. But determ ning
whet her there is an “office” inthis sense may prove difficult, not
only for federal agents but for the state and |ocal government
wor kers who may sue or be sued in an official capacity.

The El event h Amendnent rai ses added concerns when an action is
brought against a state actor as defendant. The fiction that an
action against a state actor in an official capacity is not an
action against the state, when it applies, my be strained by a
rul e that mandates suit against the title (or office) rather than
the actor. The conmittee note to the 1961 amendnents of Rule 25
reflects a confident viewthat these problens are not significant,
but caution is appropriate.

Di scussion at two neetings developed the view that as to
federal officers there is little practical need for the proposed
amendnment. The Departnent of Justice finds that substitution is
effected routinely, without fuss or difficulty. The processes that
underlie this experience are likely to work for state and | ocal
officers as well.

The Advi sory Conm ttee renoved this proposal fromthe agenda,
concluding that the potential problens conmbined with the |ack of
practical need justify renoving this proposal fromthe agenda.

B. Rul e 45: Nationwi de Subpoena Service Statutes
Suggestion 20-CVv-H

A proposal fromtwo Harvard Law School students focused on the
interaction of the 2013 anmendnents to Rul e 45 and t he provision of
the False Cains Act (FCA), 31 U.S.C. §8 3731(a), that: “A subpoena
requiring the attendance of a witness at trial or hearing conducted
under section 3730 of this title nay be served at any place in the
United States.” The concern was that the 2013 anendnents m ght
i nadvertently have undercut 8 3731(a) and sone other statutes by
nul I'i fying previous nati onwi de servi ce of process pursuant to those
statutes. On its face, this seens curious because, as anended in
2013, Rule 45(b)(1) provides that “A subpoena nay be served at any
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place within the United States.” So it seens to say the sane thing
as the FCA. But the possibility that the anendnent inadvertently
wor ked a change was exam ned.

The 2013 anmendnent was certainly not intended to make a change
in FCA practice. Though the revisions to the rule did change sone
provi si ons about where one nust conply with a subpoena (which were
consolidated in current Rule 45(c)), none of those directly
concerned the statutes addressed in the proposal. Mreover, though
there was a consi derabl e amount of comment on the 2013 anendnent
during the public conmrent period (including fromthe Departnent of
Justice), no such concerns energed.

| nvestigation of the | egislative genesis of 8§ 3731(a) reveal ed
that it was indeed adopted in response to a 1978 request fromthe
DQJ to solve problens that had previously arisen in FCA actions
when the witnesses could not be subpoenaed to attend trial in the
venue where the action had to be brought. The sparse case |aw did
not indicate that the rule change had produced a problem

What seens to be the nost thoughtful and | eading case is U.S.
v. Weth, 2015 W. 8024407 (D. Mass. Dec. 4, 2015), in which the
court in an FCA case held that the statutory nandate for nati onw de
conpliance applied despite the 2013 anmendnents to Rule 45. The
court noted sonme other statutes that mght present simlar
issues—i5 U.S.C. 8§ 23 (antitrust suits); 38 US C 8§ 1984(c)
(di sputes involving veterans’ insurance); 18 U S. C. 8§ 1965(c)
(RICO. Relying on the 1978 anmendnent to the FCA, the court
concluded that “language like that of 8§ 3731(a) not only can
aut hori ze both nati onwi de service and nati onwi de enforcenment of a
subpoena, but wusually does.” The court concluded further that
“[t]he legislative history of 8§ 3731(a) supports the hol dings of
the mpjority of district courts that enforcenment of a False O ains
Act subpoena is not subject to the geographical limtation now
found in Fed. R Gv. P. 45[(c)].”

During the Advisory Conmttee neeting, the DQJ representative
reported that it had encountered no difficulties in continuing to
enpl oy the subpoena power adopted in 1978, and saw no need for a
rule revision. There was no support for carrying this matter
forward on the agenda.

Committee on Rules of Practice & Procedure | January 5, 2021 Page 354 of 519



TAB 5B

Committee on Rules of Practice & Procedure | January 5, 2021 Page 355 of 519



THIS PAGE INTENTIONALLY BLANK

Committee on Rules of Practice & Procedure | January 5, 2021 Page 356 of 519



OCoO~NOODWNE

26
27

28
29
30
31
32

33
34
35

36
37
38
39

40
41
42

DRAFT MINUTES
CIVIL RULES ADVISORY COMMITTEE
October 16, 2020

The Civil Rules Advisory Committee met by Teams teleconference
on October 16, 2020. The meeting was open to the public.
Participants included Judge Robert Michael Dow, Jr., Committee
Chair, and Committee members Judge Jennifer C. Boal; Hon. Jeffrey
B. Clark; Judge Joan N. Ericksen; Judge Kent A. Jordan; Justice
Thomas R. Lee; Judge Sara Lioi; Judge Brian Morris; Judge Robin L.
Rosenberg; Virginia A. Seitz, Esq.; Joseph M. Sellers, Esq.; Dean
A. Benjamin Spencer; Ariana Tadler, Esq.; and Helen E. Witt, Esq.
Incoming Committee members David Burman, Esq., and Judge David
Godbey, also attended. Professor Edward H. Cooper participated as
Reporter, and Professor Richard L. Marcus participated as Associate
Reporter. Judge John D. Bates, Chair; Catherine T. Struve,
Reporter; Professor Daniel R. Coquillette, Consultant; and Peter D.
Keisler, Esq., represented the Standing Committee. Judge A.
Benjamin Goldgar participated as liaison from the Bankruptcy Rules
Committee. Professor Daniel J. Capra participated as liaison to the
CARES Act Subcommittees. Susan Soong, Esq., participated as Clerk
Representative. The Department of Justice was further represented
by Joshua E. Gardner, Esq. Rebecca A. Womeldorf, Esqg., Julie
Wilson, Esg., Kevin Crenny, Esq., and Bridget M. Healy, Esq.,
represented the Administrative Office. John S. Cooke, Director, Dr.
Emery G. Lee, and Jason Cantone, Esg., represented the Federal
Judicial Center.

Members of the public who joined the meeting are identified iIn
the attached Teams attendance list.

Judge Dow opened the meeting by noting that there is a long
agenda, and with messages of thanks and welcome.

The Administrative Office staff were thanked for all the work
in arranging, training members in, and monitoring the wonders of
technology that make a remote meeting possible. Preparation for
this first meeting as chair showed that the work of assembling the
agenda book is more challenging than would have been imagined.

The next meeting will likely be scheduled for some time during
the week of March 22 - 26, 2021. Perhaps it will be possible to
resume meeting In person.

In the ranks of comings and goings, Judge Bates counts for
both. He is leaving our Committee, but will continue to be involved
with the work In his new role as Chair of the Standing Committee.
The Chief Justice “kept him for us.”

Virginia Seitz has provided great help as a veteran of many

subcommittees. Judge Goldgar has been a friend for long before he
or Judge Goldgar became judges, and is “my bankruptcy guru.”
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New members are Judge David Godbey, Northern District of
Texas, and David Burman, Esq., of Perkins Coie In Seattle. They are
engaging with this meeting while pandemic-related delays have
forestalled completion of the process that will establish full
voting status. They are welcome additions.

The new “rules clerk” is Kevin Creeny. The Committee will make
as much use of his talents as 1t can manage in the competition with
other committees.

Professor Capra, Reporter for the Evidence Rules Committee,
has taken on new responsibilities as coordinator of the CARES Act
Subcommittees established by the other four advisory committees. He
has provided invaluable service in coordinating their approaches
and moving divergence toward convergence.

Judge Dow reported on the June meeting of the Standing
Committee. The CARES Act was a major topic of discussion. The
proposal that the new diversity disclosure rule, Rule 7.1(a)(2) be
recommended for adoption was remanded for further consideration of
the provision that attempts to direct the parties’ attention to the
need to provide information about citizenships as they exist at the
moment that controls the existence of complete diversity. That
question is on today’s agenda. The proposals to amend Rule 12(a)(4)
and to adopt Social Security review rules were approved for
publication. Approval marked the success of long and hard work by
the Social Security Review Subcommittee.

Legislative Report

Julie Wilson reviewed the chart of pending legislation that
would affect one or another of the sets of rules. The only new
event since the report last April is passage of the Due Process
Protections Act, which adds a new subdivision (f) to Criminal Rule
5. The bill awaits the President’s signature.

The many other bills summarized on the chart may lapse without
further action when this Congress expires and gives way to a new
Congress next January.

April 2020 Minutes

The draft Minutes for the April 1, 2020 Committee meeting were
approved without dissent, subject to correction of typographical
and similar errors.

Rule 7.1
The remand of Rule 7.1 by the Standing Committee was

introduced by a summary of the provision that proved troublesome.
Proposed new Rule 7.1(a)(2) requires a statement that, in actions
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in which jurisdiction is based on diversity under 28 U.S.C. 8§
1332(a), a party or intervenor must name and identify the
citizenship of every individual or entity whose citizenship is
attributed to that party or intervenor. The immediate impetus for
the proposal, which reflects current practice in many courts, is to
reflect the rule that for diversity purposes the citizenship of an
LLC is the citizenship of all of 1ts owners, including citizenships
that are attributed to an owner. The proposal reaches beyond LLCs,
however, to 1include every situation 1in which a nonparty’s
citizenship is attributed to a party for the determination whether
there i1s complete diversity.

The published proposal called for disclosure of citizenships
“at the time the action is Tiled.” Several public comments
suggested that defendants often remove state-court actions without
giving adequate thought to the complexities of attribution rules,
and that the rule should be revised to point to the time of
removal. The draft considered at the April meeting looked to
disclosure “at the time the action is filed in, or removed to,
federal court.” Discussion of this draft pointed out that it
remained incomplete. The rules that measure the existence of
complete diversity for establishing or defeating jurisdiction
occasionally look to a time different from the time of initial
filing or removal. The draft was revised to reflect this
complication.

The proposal taken to the Standing Committee called for
disclosure of citizenships attributed to a party:

(A) at the time the action is filed in or removed to
federal court; or

(B) at another time that may be relevant to determining
the court’s jurisdiction.

The Standing Committee was concerned that some lawyers are not
sophisticated students of the somewhat obscure elaborations of the
rules that may require a determination of citizenships at a time
different from filing the action or removing it; “at another time
that may be relevant” was intended to point lawyers toward the need
to be alert to these rules. But this provision might provoke many
lawyers to engage In unnecessary research in the vast majority of
cases in which diversity is established or defeated at the time of
first filing or removal.

A somewhat different concern also was raised. The requirement
to disclose citizenships “at the time[s]” described iIn
subparagraphs (A) and (B) might be mistaken as speaking only to the
time Tfor making the disclosure, not to the “time” of the
citizenships that must be disclosed. Although this mistake should
not be made, thought might be given to adding a redundant but
perhaps helpful cross-reference to the provisions of Rule 7.1(b)
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that govern the time for making a Rule 7.1 disclosure:
* * * a party or intervenor must, unless the

court orders otherwise, file at the time set
by Rule 7.1(b) a disclosure statement * * *

Although there should be no mistaking the meaning of the rule
without these words, good drafting may at times be improved by
adding redundant words for the benefit of those who will not read
carefully. This question will be presented to the Committee for
further consideration by e-mail exchanges after this meeting
concludes i1f warranted by new rule text.

The simplest way to address the potential confusion that
troubled the Standing Committee would be to eliminate any reference
to the time of the attributed citizenships that must be considered
in measuring complete diversity. A rule that refers only to the
time of initial filing, or to the time of initial filing and the
time of removal, would be incomplete and could divert attention
from the need to consider additional or renewed disclosures when
diversity must be measured as of a time different from initial
filing or removal. No rule could set out all the diversity rules as
they stand now, much less as they may be further elaborated in the
future. Nor can an Enabling Act rule modify any part of the rules
of subject-matter jurisdiction. And any general formula that
adverts to the need to consult the diversity rules is likely to be
subject to the same risks as “relevant to determi