MINUTES
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
June 7, 2022

The Judicial Conference Committee on Rules of Practice and Procedure (Standing
Committee) met in a hybrid in-person/virtual meeting in Washington, DC on June 7, 2022, with
the public and certain members attending by videoconference. The following members were in
attendance:

Judge John D. Bates, Chair Judge Carolyn B. Kuhl
Elizabeth J. Cabraser, Esq. Professor Troy A. McKenzie
Judge Jesse M. Furman Judge Patricia A. Millett
Robert J. Giuffra, Jr., Esq. Hon. Lisa O. Monaco, Esq.”
Judge Frank Mays Hull Judge Gene E.K. Pratter
Judge William J. Kayatta, Jr. Kosta Stojilkovic, Esq.

Peter D. Keisler, Esq. Judge Jennifer G. Zipps

Professor Catherine T. Struve attended as reporter to the Standing Committee.

The following attended on behalf of the Advisory Committees:

Advisory Committee on Appellate Rules — Advisory Committee on Criminal Rules —
Judge Jay S. Bybee, Chair Judge Raymond M. Kethledge, Chair
Professor Edward Hartnett, Reporter Professor Sara Sun Beale, Reporter

Professor Nancy J. King,

Advisory Committee on Bankruptcy Rules — Associate Reporter
Judge Dennis R. Dow, Chair
Professor S. Elizabeth Gibson, Reporter Advisory Committee on Evidence Rules —
Professor Laura B. Bartell, Judge Patrick J. Schiltz, Chair

Associate Reporter Professor Daniel J. Capra, Reporter

Advisory Committee on Civil Rules —
Judge Robert M. Dow, Jr., Chair
Professor Edward H. Cooper, Reporter
Professor Richard L. Marcus,

Associate Reporter

Others providing support to the Standing Committee included: Professors Daniel R.
Coquillette, Bryan A. Garner, and Joseph Kimble, consultants to the Standing Committee; H.
Thomas Byron III, Rules Committee Chief Counsel-Designate; Bridget Healy, Rules Committee
Staff Acting Chief Counsel; Scott Myers and Allison Bruff, Rules Committee Staff Counsel;
Brittany Bunting and Shelly Cox, Rules Committee Staff; Burton S. DeWitt, Law Clerk to the

* Elizabeth J. Shapiro, Deputy Director, Federal Programs Branch, Civil Division, represented the
Department of Justice (DOJ) on behalf of Deputy Attorney General Lisa O. Monaco. Andrew Goldsmith was also
present on behalf of the DOJ for a portion of the meeting.
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Standing Committee; Dr. Emery G. Lee, Senior Research Associate at the FJC; and Dr. Tim
Reagan, Senior Research Associate at the FJC.

OPENING BUSINESS

Judge Bates called the meeting to order and welcomed everyone. He noted that Deputy
Attorney General Lisa O. Monaco would not be able to attend, but he welcomed Elizabeth Shapiro
and thanked her for attending on behalf of the Department of Justice (DOJ). He thanked several
members whose terms were expiring following this meeting, including Standing Committee
members Judge Frank Hull, Peter Keisler, and Judge Jesse Furman. Judge Bates also thanked
Judge Raymond Kethledge and Judge Dennis Dow for their service as chairs of the Criminal Rules
and Bankruptcy Rules Advisory Committees respectively. He welcomed Tom Byron, who would
be joining the Rules Office as Chief Counsel in July, and Allison Bruff, who had joined as counsel.
Judge Bates congratulated Professor Troy McKenzie on his appointment as Dean of New York
University Law School. In addition, Judge Bates thanked the members of the public who were in
attendance by videoconference for their interest in the rulemaking process.

Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously approved the minutes of the January 4, 2022 meeting.

JOINT COMMITTEE BUSINESS
Emergency Rules

Judge Bates introduced this agenda item, which concerned final approval of proposed new
and amended rules addressing future emergencies. Specifically, the Appellate, Bankruptcy, Civil,
and Criminal Advisory Committees were requesting approval of amendments to Appellate Rules
2 and 4, as well as promulgation of new Bankruptcy Rule 9038, new Civil Rule 87, and new
Criminal Rule 62.

Professor Struve thanked all the chairs and reporters of the Advisory Committees for their
extraordinary work on this project, and especially Professor Capra for leading the project. This
project was in response to Congress’s mandate to consider rules for emergency situations. In regard
to the uniform aspects of these rules (i.e., who declares an emergency, the basic definition of a
rules emergency, the duration of an emergency, provisions for additional declarations, and when
to terminate an emergency), most of the public comments focused on the role of the Judicial
Conference in declaring a rules emergency. One commentator supported the decision to centralize
emergency-declaration authority in the Judicial Conference; others criticized the decision in
various ways. The Advisory Committees carefully considered this both before and after public
comment. The uniform aspects remain unchanged post-public comment.

Professor Capra noted two minor disuniformities that remained within the emergency rules.
Proposed Appellate Rule 2(b)(4), concerning additional declarations, was styled differently than
the similar provisions in the proposed Bankruptcy, Civil, and Criminal emergency rules. And
proposed Civil Rule 87(b)(1), concerning the scope of the emergency declaration, was worded
differently than the similar provisions in the proposed Bankruptcy and Criminal emergency rules.
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Proposed Civil Rule 87(b)(1), as published, stated that the declaration of emergency must “adopt
all of the emergency rules in Rule 87(c) unless it excepts one or more of them.” The proposed
Bankruptcy and Criminal rules provide that a declaration of emergency must “state any restrictions
on the authority granted in” the relevant subpart(s) of the emergency rule in question.

Appellate Rules 2 and 4. Turning to the point raised by Professor Capra, Professor Hartnett
noted that proposed amended Rule 2(b)(4), as set out on lines 27 to 29 of page 89 of the agenda
book, used the passive voice (“[a]dditional declarations may be made”) instead of the active voice
used by the other emergency rules (“[t]he Judicial Conference ... may issue additional
declarations”). He stated that the Appellate Rules Advisory Committee agreed to change the
language to bring it into conformity with the other emergency rules.

A judge member focused the group’s attention on proposed Appellate Rule 2(b)(5)(A)
(page 90, line 36). In the event of a declared emergency, this provision would authorize the court
of appeals to suspend Appellate Rules provisions “other than time limits imposed by statute and
described in Rule 26(b)(1)-(2).” The member asked whether the “and” should be an “or.” The
rule, as drafted, could be read as foreclosing suspension of only those time limits that are both
imposed by statute and described in Rule 26(b)(1) or (2). Professor Hartnett stated that the use of
“and” was intentional. Current Appellate Rule 2 permits suspension (in a particular case) of
Appellate Rules provisions “except as otherwise provided in Rule 26(b),” and Appellate Rules
26(b)(1) and (2) currently bar extensions of the time for filing notices of appeal, petitions for
permission to appeal, and requests for review of administrative orders. The proposed Appellate
emergency rule, by contrast, is intended to permit extensions of those deadlines, so long as they
are set only by rule and not also by statute. Changing “and” to “or”” would eliminate that feature
of the proposed rule. Professor Struve noted that she is unaware of any deadline set by both statute
and an Appellate Rule other than those referenced in Rule 26(b).

Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously approved the proposed amendments to Appellate Rules 2 and 4,
with the revision to proposed Appellate Rule 2(b)(4) (lines 27-29) as discussed above.

New Bankruptcy Rule 9038. Judge Dennis Dow introduced proposed new Bankruptcy Rule
9038. The proposed new rule would authorize extensions of time in emergency situations where
extensions would not otherwise be authorized. The Bankruptcy Rules Advisory Committee
received only one relevant public comment, which was positive and not specific to the Bankruptcy
rule. He requested the Standing Committee give its final approval to proposed new Rule 9038 as
published.

Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously approved proposed new Bankruptcy Rule 9038.

New Civil Rule 87. Judge Robert Dow introduced proposed new Civil Rule 87. The Civil
Rules Advisory Committee received a handful of comments. The CARES Act Subcommittee
considered these comments and determined that no changes were necessary, and the Advisory
Committee agreed. The Advisory Committee made some small changes concerning bracketed
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language in the committee note, but otherwise the rule looks similar to the language that came
before the Standing Committee prior to publication for public comment.

Professor Cooper noted a pair of changes to the portion of the committee note shown on
page 124 of the agenda book. Emergency Rule 6(b)(2)(A) authorizes a court under a declared rules
emergency to “apply Rule 6(b)(1)(A) to extend” the deadlines for post-judgment motions.
(Ordinarily, Civil Rule 6(b)(2) forbids a court from extending those deadlines.) Rule 6(b)(1)(A)
authorizes a court, “for good cause, [to] extend the time ... with or without motion or notice if the
court acts, or if a request is made, before the original time or its extension expires.” (emphasis
added.) Prior to the Standing Committee meeting, a judge member had pointed out that, as
published, the text of the rule, by referring to Rule 6(b)(1)(A), authorizes sequential extensions
(that is, a court could grant an extension under Rule 6(b)(1)(A) and, before time expired under that
extension, grant a second extension). But, the member observed, the committee note did not reflect
this possibility. Professor Cooper agreed with this assessment of the committee note. The Advisory
Committee therefore agreed to add language (in the first and fifth sentences of the relevant
committee note paragraph) clarifying that such further extensions were possible. Separately, the
Advisory Committee had decided to delete the first sentence of the next paragraph of the
committee note, and to combine the remainder of that paragraph with the following paragraph to
form one paragraph.

Discussion then turned to the wording of proposed Civil Rule 87(b)(1). A practitioner
member noted that as he read the proposed Criminal and Bankruptcy emergency rules, if the
Judicial Conference failed to specify which emergency provisions it was invoking or exempting,
the default was that all the emergency provisions would go into effect. However, proposed new
Civil Rule 87(b)(1)(B) by its terms worked differently: “The declaration must ... adopt all the
emergency rules ... unless it excepts one or more of them.” Under this wording, the member
suggested, if the declaration did not specify which provisions it was adopting, it would be an
invalid declaration. Professor Cooper stated that, originally, the relevant portion of Rule 87(b)(1)
had said simply that “[t]he declaration adopts all the emergency rules unless it excepts one or more
of them,” thus setting the same default principle as the proposed Bankruptcy and Criminal rules.
But in the quest for uniformity in wording across the three proposed emergency rules, the word
“must” had been moved up into the initial language in Rule 87(b), which had the effect of inserting
“must” into proposed Rule 87(b)(1)(B). Professor Cooper explained that (for the reasons set forth
on page 111 of the agenda book) it was not possible for Civil Rule 87(b)(1)(B) to use identical
wording to that in the proposed Bankruptcy and Criminal emergency rules. The Bankruptcy and
Criminal provisions directed that the emergency declaration “must ... state any restrictions on” the
emergency authority otherwise granted by the relevant emergency rule—a formulation that would
not be appropriate in the Civil rule given the indivisible nature of each particular Civil emergency
rule. Professor Cooper expressed the hope that the Judicial Conference would remember to specify
which courts were affected and which rules it was adopting by its emergency order. Judge Bates
added that if the rule would require the Judicial Conference to make a specific declaration for Civil
that need not be made for the other emergency rules, members should consider whether it would
cause any problems.

Professor Struve suggested that there were actually two uniformity questions at issue—
stylistic uniformity, and a deeper uniformity as to the substance. Uniformity on the substance, she
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offered, could be achieved through revisions to Civil Rule 87(b)(1) (on pages 116-17)—namely,
deleting the word “must” from line 10 and instead inserting it at the beginning of lines 11 and 15,
and changing “adopt” at the beginning of line 12 to “adopts.” Under that revised wording, if the
declaration failed to specify any exceptions, it would adopt all the emergency rules in Rule 87(c)—
thus achieving the same default rule as the Bankruptcy and Criminal provisions.

Professor Capra, however, stated that this proposed revision would deepen rather than
alleviate the uniformity problem. He predicted that the good sense of the Judicial Conference
would surmount any problem with the language of the rule as published. Professor Coquillette
agreed that the Judicial Conference would know what it needed to do to declare a Civil Rules
emergency. Judge Bates added that he believed the Rules Office would inform the Judicial
Conference of the procedures it needed to follow to declare a Civil Rules emergency. Professor
Struve expressed her confidence in the meticulousness of the Rules Office, but she questioned why
the rulemakers would want to impose an additional task on the Rules Office in the event of an
emergency. Making it as simple as possible for all actors to act in an emergency situation seemed
desirable.

Judge Bates highlighted two goals: First, the desire for uniformity. Second, the desire to
not have to ask the Judicial Conference to do something unique with respect to the Civil Rules.
Judge Bates thought that Professor Struve’s suggestion would accomplish the second goal,
although it would offend uniformity. And, he suggested, the proposed rule as published already
offended uniformity. Therefore, the question under debate was not about creating disuniformity
but rather fixing one issue while continuing the lack of uniformity.

A practitioner member stated that she agreed with the proposed change. The change would
make the rule read more clearly while also safeguarding against something being overlooked in an
emergency. Professor Marcus said that the goal of the Advisory Committee was to make it as easy
as possible for the Judicial Conference to declare a rules emergency, with all the emergency rules
going into effect unless the Judicial Conference explicitly excluded a rule. To the extent the rule
as written did not do so, it would be good to make changes to get there. A judge member agreed
that the rule should not create more work for people to do in order to declare a rules emergency.

Judge Robert Dow stated that he believed Professor Struve’s proposed change was friendly
and therefore acceptable to the Advisory Committee. While it would add a disuniformity to the
proposed new Rule 87, that disuniformity occurred in a place where the rule already was not
uniform in relation to the other emergency rules. He asked the Standing Committee to grant final
approval to proposed new Civil Rule 87, with the noted changes both to the committee note and
to lines 10 through 15 of the rule text.

Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously approved proposed new Civil Rule 87.

New Criminal Rule 62. Judge Kethledge introduced proposed new Criminal Rule 62. The
Criminal Rules Advisory Committee received ten or so public comments, some of which were
overlapping. He highlighted one change to the committee note plus two of the public comments.
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First, the change to the committee note concerned a passage addressing proposed Rule
62(d)(1)’s requirement that courts provide “reasonable alternative access” to the public when
conducting remote proceedings. The note as published stated that “[t]he rule creates a duty to
provide the public, including victims, with ‘reasonable alternative access.”” DOJ requested that
the note be revised to mention the Crime Victims’ Rights Act (CVRA). A pair of comments
opposed this suggestion, and one of those comments requested deletion of the phrase “including
victims.” The latter phrase had been included to ensure that district courts did not overlook the
requirements of the CVRA when holding remote proceedings, not to suggest an order of priority
among observers of remote proceedings. Accordingly, the Advisory Committee revised the note
as shown on page 161 of the agenda book by deleting the phrase “including victims” and by adding
a sentence directing courts to “be mindful of the constitutional guarantees of public access and any
applicable statutory provision, including the Crime Victims’ Rights Act.” This language reminds
courts to consider both the First and Sixth Amendments’ guarantees of public access, in addition
to any statutory rights, such as the CVRA. Later in the meeting, an attorney member suggested
changing “be mindful of” to “comply with,” and Judge Kethledge (on behalf of the Advisory
Committee) acquiesced in that change.

Second, one of the public comments concerned proposed new Rule 62(d)(2), which
provides that, if “emergency conditions limit a defendant’s ability to sign[,] defense counsel may
sign for the defendant if the defendant consents on the record.” A district judge suggested that this
language be revised to allow the court to sign for the defendant as well. The Advisory Committee
did not support this suggestion. There was no demonstrated need to have the court sign for the
defendant when counsel would be perfectly able to do so. The Advisory Committee was
particularly concerned that this would infringe upon the attorney-client relationship. And the
Advisory Committee was concerned that this would allow the court to sign a request to hold felony
plea or sentencing hearings remotely under proposed new Rule 62(¢e)(3)(B).

Third, the Advisory Committee received public comments regarding proposed new Rule
62(e)(3)(B), which addresses holding felony plea or sentencing hearings remotely. This is by far
the most sensitive subject that Rule 62 addresses. A defendant’s decision to plead guilty and the
court’s decision to send a person to prison are the most important proceedings that happen in a
federal court. The Advisory Committee has an institutional perspective that remote proceedings
for pleas and sentencing truly should be a last resort; holding such a proceeding remotely is always
regrettable, even if it is sometimes necessary. A court does not have as much information when
proceeding remotely as it would have in a face-to-face proceeding. The Advisory Committee has
a strong concern that there are judges who would want to hold remote sentencing proceedings even
when not necessary. These concerns underpinned Rule 62(e)(3)(B), which set as a requirement for
a remote felony plea or sentencing that “the defendant, after consulting with counsel, requests in a
writing signed by the defendant that the proceeding be conducted by videoconferencing.” The goal
of this language was to make sure the decision was unpressured and therefore truly the decision of
the defendant. Comments from some judges argued, on logistical grounds, that this provision
should be revised to allow the court to sign for the defendant. However, the Advisory Committee
rejected those suggestions, noting that counsel for the defendant could sign the request on the
defendant’s behalf.
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At the Advisory Committee meeting, the liaison from the Standing Committee had
suggested that the committee note be revised to make clear that the requisite writing could be
provided at the outset of the plea or sentencing proceeding itself. Judge Kethledge invited this
member of the Standing Committee to discuss his suggestion. The member observed that Rule
62(e)(3)(B) required a “request” from the defendant, but he did not think that the rule required the
request be made at any specific time. However, he suggested, it was possible to read the rule as
requiring that the request be made before the hearing, and the note should be revised to resolve
this ambiguity. He suggested (based on the challenges of arranging opportunities for counsel to
confer with their clients during the pandemic) that the note say that, while it was preferable to
provide the request in advance of the hearing, it could be provided at the hearing if the defendant
had an opportunity to confer with counsel.

Judge Bates questioned the use of “requests” in Rule 62(¢)(3)(B). If that language required
that the idea of proceeding remotely must originate with the defendant, he suggested that could
cause practical problems in cases where the remote option is first mentioned by the judge or the
prosecutor.

A judge member stated that requiring the request in advance of the hearing could create
logistical problems: a need to monitor the docket to check for the required request, and potential
last-minute cancellations for lack of the required request. Also, this member suggested, the focus
should be on whether the defendant freely consented to the remote proceeding, not on whether it
was the defendant who had requested the remote proceeding. Later, Professor Beale stated that the
Advisory Committee members recognized that requiring the request in advance of the hearing
might not be efficient and could slow things down, but members felt strongly that it was important
to protect the ability of the defendant to consult freely with counsel before making the decision to
proceed remotely. As to the challenges presented by districts that cover large areas, Professor Beale
recalled that the Advisory Committee was persuaded by a member’s argument that the rules should
not relax standards to accommodate infrastructure failures.

Judge Kethledge noted that the Advisory Committee was not unanimous regarding whether
the request in writing must precede the proceeding, although most members of the Advisory
Committee (including Judge Kethledge) thought that the request to hold the proceeding remotely
must precede the plea or sentencing proceeding. The rule requires that the request be effectuated
by a writing—which can only be true if the court has received the writing. Furthermore, another
prerequisite for remote proceedings (including felony pleas and sentencings) is Rule 62(e)(2)(B)’s
requirement that the defendant have an “opportunity to consult confidentially with counsel both
before and during the proceeding.” If Rule 62(¢)(3)(B) permitted a request to be made midstream
in a proceeding (rather than only beforehand), in such midstream instances there would have been
no opportunity for consulting prior to the proceeding. Additionally, the contrast between Rules
62(e)(1) and 62(e)(2)(B) (which both require an opportunity for the defendant to consult with
counsel “confidentially”’) and Rule 62(e)(3)(B) (which makes no mention of confidentiality)
suggests that the consultation and request under Rule 62(e)(3)(B) must come before the
proceeding.

The practical concern, Judge Kethledge explained, was that allowing mid-proceeding
requests would open the door to exactly the type of judicial pressure that the request-in-writing
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requirement was meant to prevent. During a remote proceeding, the judge could solicit from the
defendant a request for the plea or sentencing to proceed remotely. A resulting request from the
defendant would not be the unpressured, deliberate decision that the Advisory Committee insisted
upon before the defendant gives up the very important right to an in-person proceeding. Permitting
the request to occur during rather than before the hearing could greatly undermine the purpose of
the writing requirement—namely, to ensure that the emergency rule permits only a narrow
exception to the normal in-person requirement. The Advisory Committee was therefore opposed
to such a change, which had not been requested by the DOJ and which was opposed by the defense
bar.

Professor King reported that defense counsel members of the Advisory Committee had
recounted pressure during the pandemic to get their clients to consent to proceed remotely. One
noted that two judges in her district had expressed frustration regarding defendants who refused to
proceed remotely. Another member reported that CJA members in her district themselves felt
pressure to proceed remotely, and having a barrier between the court and the client was important.
Another stressed the need for distance between the request in writing and the plea hearing, to give
the attorney time to explain the choice to the defendant. It would not be fair to the defendant to be
sent to a breakout room with everyone waiting in the main room for the defendant to come back
with a “yes,” after being asked to proceed remotely by the person with sentencing authority. Not
a single member of the Advisory Committee was interested in advancing the proposal to revise the
committee note (i.e., to state that the requisite writing could be provided at the outset of the plea
or sentencing).

Professor Beale added that to hold a felony plea or sentencing proceeding remotely under
Rule 62(¢)(3)(C), the court would need to find that “further delay ... would cause serious harm to
the interests of justice.” This would happen only rarely, such as where the defendant faced only a
very short sentence.

Judge Bates reiterated his concern that the meaning of “requests” was not entirely clear.
Did it require the court to make a finding that the idea of proceeding remotely originated from the
defendant and not, for example, some comment the court may have made at a prior proceeding?

Noting that the Standing Committee’s membership did not include any criminal defense
lawyers, a practitioner member stated that he found compelling the real-world concerns of the
defense bar that were credited by the Advisory Committee and expressed by Judge Kethledge,
Professor King, and Professor Beale. So he favored requiring that the request come from the
defendant before the proceeding begins. But he did not think the rule as drafted was clear on this
point, and he stressed the need for clarity so as to avoid future litigation.

Another attorney member agreed as to the timing question, and advocated adding the words
“in advance” to reflect that. But, he argued, in the real world the idea will usually not come from
the defendant, so he advocated saying “consents” instead of “requests.” A judge member predicted
that the term “requests” would generate litigation due to the dearth of caselaw on point; by contrast,
he said, much caselaw addressed the meaning of “consent.” He also suggested that promulgating
a form would help to forestall litigation over what was required.



JUNE 2022 STANDING COMMITTEE MEETING — MINUTES
PAGE9

The judge member who had suggested that the committee note be revised to state that the
writing could be provided at the outset of the proceeding acknowledged that judges had in the past
advocated the use of remote proceedings for what the Advisory Committee had found to be
insufficient reasons. He noted, however, that Rule 62 would be in effect only during an
emergency—which diminished his concern over the possible misuse of remote proceedings under
it. As a data point, this judge member stated he was more often rejecting requests from defendants
to proceed remotely than approving them. The member clarified that his concern was not with
scenarios in which the idea of holding the plea proceeding comes up midstream during another
remote proceeding. Rather, the member’s concern was with another possible scenario that was
based on his own experiences early in the pandemic: A plea allocution is scheduled to take place
remotely, but just prior to the hearing, counsel asks to go into a breakout room to speak with the
defendant in order to get the not-yet-provided signature on the request to proceed remotely. The
judge does not join the main hearing room until after defendant and counsel return from the
breakout room. The member argued that the rule appears to permit the proceeding to go forward
in this circumstance, and that this avoids the significant delay that could be entailed in scheduling
a new proceeding.

Another judge member noted that defense counsel, not solely judges, may sometimes
pressure a defendant to consent to a remote plea or sentencing hearing. Judges, this member
suggested, should be alert to this risk. The member noted the difficulty of drafting rules to address
emergencies, which may present strange circumstances.

A practitioner member said that the Standing Committee should not make changes that
would not have made it through the Advisory Committee. If the Standing Committee wished to
make such a change, it should consider remanding the proposal to the Advisory Committee—but
that would prevent Rule 62 from proceeding in tandem with the other proposed emergency rules.
Both for that procedural reason and on the substance, this member supported the position taken by
the Advisory Committee. As to adding language to require that the request in writing occur “in
advance,” the practitioner member suggested that no such language could foreclose a judge from
attempting to streamline the process. For example, a requirement of a request “in advance” could
be met by making the request during a status conference in the morning, and reconvening later that
day for the plea or sentencing.

A judge member emphasized that judges vary in their ability; in her circuit, there were
sometimes even defects in plea colloquies. Given the critical nature of plea and sentencing
proceedings, this member thought that the request needs to be in advance of the proceeding. If the
request need not be made in advance, it will become routine. The rule should say “in advance,”
and possibly even state how far in advance, such as seven days. She acknowledged, however, that
answering the how far question would likely require sending the rule back to the Advisory
Committee, so she was not making that suggestion.

A practitioner member agreed with the proposal to insert “in advance.” It is inherently
important to the integrity of the criminal justice system that plea changes and sentencing hearings
be done in-person. As a civil practitioner, this member periodically witnesses criminal sentencing
proceedings that occur before the civil matters. The very best judges are those who take the most
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care with sentencing proceedings. It gives dignity to the individuals involved in the process,
including their families. This does not translate well to videoconferencing.

A judge member who had earlier stated that requiring the request in advance of the hearing
could create logistical problems suggested that the rule should be clear about what it requires and
that, in her view, it should permit bringing the document to the hearing itself. This member pointed
out that efficiency is also important for defendants; a more cumbersome process (requiring a
request in advance) may delay closure (and release) for defendants who will receive time-served
sentences.

Judge Bates stated that he counted four proposed changes. First, to change “requests” to
“consents.” Second, to specify that the requisite writing must be signed by the defendant “in
advance.” Third, and contrary to the second suggestion, to revise the committee note to say that
the writing could, if necessary, be provided at the outset of the proceeding. Fourth was the
suggestion that the rule be clarified—a suggestion that might be addressed by the decision on the
other proposed changes. Judge Bates suggested that it would be helpful to learn the sense of the
committee on these proposals. He was not inclined to suggest remanding the proposal to the
Advisory Committee unless the latter thought a remand was a good idea—and even then, he
surmised, the Advisory Committee would want to know what the Standing Committee thought on
each of these issues. Judge Kethledge said he believed the Advisory Committee would be fine with
the second suggestion (inserting “in advance™). As to the first suggestion, the Advisory
Committee’s choice of “requests” would not foreclose situations where the idea itself came from
someone other than the defendant, it simply required that the defendant come forward to trigger
the remote proceeding—that is, the rule was meant to protect against situations where the decision
to proceed remotely came after a discussion with the judge.

Professor Capra suggested that a compromise might be to insert “in advance” but also
change “requests” to “consents.” He urged the Standing Committee not to remand the entire
proposal over this issue, and he suggested that his proposed compromise would not require
republication. Professor Coquillette agreed with Professor Capra concerning the lack of need for
republication.

A judge member noted that during the colloquy at the start of the hearing, the judge will
make sure the defendant consents to proceeding remotely. Therefore, she recommended keeping
the word “requests.” The request would come in advance, and the consent would be confirmed via
the colloquy at the hearing. Citing a recent example of a case in which the defendant challenged
the voluntariness of his consent to proceed remotely, Judge Kethledge reiterated the importance of
foreclosing the option of deciding midstream in a remote proceeding to convert the proceeding
into a remote plea or sentencing proceeding.

Upon motion by a member, seconded by another: The Standing Committee voted 10-3
to insert “before the proceeding and” in proposed new Criminal Rule 62(e)(3)(B) on line 109
(page 154 in the agenda book). (“Before” and “proceeding” were substituted for “in advance of”
and “hearing” for reasons of style and internal consistency.)
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Upon motion by a member, seconded by another: The Standing Committee voted 7-6 to
change “requests” to “consents” in proposed new Criminal Rule 62(e)(3)(B) (p. 154, line 110),
with conforming changes to be made to the committee note (p. 168).

Judge Bates then invited the Standing Committee to vote on whether to give final approval
to proposed new Criminal Rule 62, with the changes to Rule 62(¢)(3)(B) that the Committee had
just voted to make, conforming changes to the committee note (p.168), and the substitution of
“comply with” for “be mindful of” in the Advisory Committee’s revised note language concerning
Rule 62(d)(1) (p.161).

Upon motion by a member, seconded by another: The Standing Committee unanimously
approved proposed new Criminal Rule 62.

Judge Bates thanked the Standing Committee and the Advisory Committees, including the
chairs and reporters, and specifically thanked Professor Capra and Professor Struve, for their work
on all the emergency rules. He noted that the rules have now reached the Judicial Conference, and
have done so particularly quickly.

Due to scheduling constraints, the Criminal Rules Advisory Committee provided its report
(described infra p. 13) prior to the lunch break. After the lunch break, the Standing Committee
resumed its discussion of joint committee business.

Juneteenth National Independence Day

Judge Bates introduced this agenda item, which concerned the proposal to add Juneteenth
National Independence Day to the lists of specified legal holidays in Appellate Rules 26(a)(6)(A)
and 45(a)(2), Bankruptcy Rule 9006(a)(6)(A), Civil Rule 6(a)(6)(A), and Criminal Rules
45(a)(6)(A) and 56(c).

A practitioner member suggested that the semi-colon in the proposed amendment to
Bankruptcy Rule 9006 was a typo, and the Bankruptcy Rules Advisory Committee agreed to
substitute a comma.

Professor Capra noted that the committee notes were not uniform between the rule sets. He
suggested that the reporters confer after the meeting to achieve uniformity.

Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously gave final approval (as technical amendments) to the proposed
amendments to Appellate Rules 26 and 45, Bankruptcy Rule 9006, Civil Rule 6, and Criminal
Rules 45 and 56, subject to the committee notes being made uniform.

Pro Se Electronic Filing Project
Professor Struve introduced this item. She thanked the Federal Judicial Center (FJC) for

its superb research work and its report (“Federal Courts’ Electronic Filing By Pro Se Litigants™)
which was available online. Judge Bates had asked Professor Struve to convene the reporters for
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the Appellate, Bankruptcy, Civil, and Criminal Rules Advisory Committees, along with members
from the FJC, to discuss suggestions relating to electronic filing by self-represented litigants, and
this working group had met in December 2021 and March 2022. One issue is whether self-
represented litigants have access to the court’s case management / electronic case filing
(“CM/ECF”) system. Among the findings by the FJC is that such access varies by type of court,
with the courts of appeals most willing to grant such access to self-represented litigants, the district
courts less so, and the bankruptcy courts least of all. On the other hand, a number of bankruptcy
courts are using an “electronic self-representation” system. This raises the question of whether the
four Advisory Committees may select different approaches for differing levels of courts.

Another question is that of service on persons who receive notice through CM/ECF. When
a non-CM/ECF user files a document, the clerk’s office will subsequently enter it into CM/ECF;
the system then sends a notice of electronic filing to parties that are CM/ECF users. Yet many
courts continue to require the non-CM/ECEF filer to nonetheless serve the filing on other parties,
whether or not those parties are CM/ECF users.

Professor Struve noted that the working group was planning a further discussion sometime
in the summer with the hope of teeing up topics for discussion by the four Advisory Committees
at their fall meetings.

Dr. Reagan noted that in the civil context there are two different groups of self-represented
people who file—prisoners and non-prisoners—and these groups represent significantly different
concerns and challenges. Additionally, the concept of electronic filing does not necessarily mean
using CM/ECF; other methods include email or electronic upload, but these methods can pose
cybersecurity issues. CM/ECF is difficult even for attorneys to use, and at least one district requires
attorneys to initiate cases via paper filings rather than via CM/ECF.

Electronic Filing Deadline Study

Judge Bates provided a brief introduction to this information item concerning electronic
filing times in federal courts. He noted that an excerpt from the FJC’s recently-completed report
on this topic appeared in the agenda book starting at page 185. The report had not yet been
reviewed by the subcommittee that had been formed to consider whether the time-computation
rules’ presumptive electronic-filing deadline of midnight should be altered.

Dr. Reagan noted that the FJIC studied the frequency of filings at different times of day.
While results varied from court to court, the FJC found that most filing occurred during business
hours, but that a significant amount did occur outside of business hours. He noted that in the
bankruptcy courts, there were a significant number of notices filed robotically overnight.

The FJC began a pilot survey of judges and attorneys, but it gathered limited data because
it closed the survey due to the pandemic. Continuing the survey under current conditions would
be unproductive because opinions and experiences during the pandemic would not be
representative of future non-emergency practice. But the limited pilot-study data did show a
distinction between the views of sole practitioners and those of big-firm lawyers. The latter were
more likely to favor moving the presumptive deadline to a point earlier than midnight.



JUNE 2022 STANDING COMMITTEE MEETING — MINUTES
PAGE 13

REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES

Judge Kethledge provided the report of the Advisory Committee on Criminal Rules, which
met in Washington, DC on April 28, 2022. For the sake of brevity, Judge Kethledge highlighted
only the Juneteenth-related amendments to Criminal Rules 45 and 56 (pp. 11-12, supra) and one
other technical amendment. The Advisory Committee’s report and the draft minutes of its last
meeting were included in the agenda book beginning at page 810.

Action Item
Final Approval

Rule 16(b)(1)(C)(v). Judge Kethledge introduced the only action item, which was a
proposed technical amendment (p. 814) to fix a typographical error in a cross-reference in Rule
16(b)(1)(C)(v), addressing defense disclosures. The version of the rule with the typo is set to take
effect on December 1, 2022, absent contrary action by Congress.

Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously gave final approval to the proposed amendment to Rule
16(b)(1)(C)(v) as a technical amendment.

REPORT OF THE ADVISORY COMMITTEE ON EVIDENCE RULES

Judge Schiltz and Professor Capra provided the report of the Advisory Committee on
Evidence Rules, which met in Washington, DC on May 6, 2022. The Advisory Committee
presented nine action items: three rule amendments for which it was requesting final approval and
six rule amendments for which it was requesting publication for public comment. The Advisory
Committee’s report and the draft minutes of its last meeting were included in the agenda book
beginning at page 866.

Action Items
Final Approval

Rule 106. Judge Schiltz introduced the proposed amendment to Rule 106 shown on page
879 of the agenda book. Rule 106 is the rule of completeness. When a party introduces part of a
statement at trial, and that partial statement may be misleading, another party can introduce other
parts of the statement that in fairness ought to be considered. The proposed amendment would fix
two problems with the existing rule.

First, suppose a prosecutor introduces part of a hearsay statement and the completing
portion does not fall within a hearsay exception. There is a circuit split as to whether the completing
portion can be excluded under the hearsay rules. This amendment would resolve the split by
making explicit that the party that introduced the misleading statement could not object to
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completion on grounds of hearsay. But the completing statement could still be excluded on other
grounds.

Second, current Rule 106 only applies to “writings” and “recorded statements,” not oral
statements. This means that for an oral statement, the court needs to turn to the common law.
Unlike other evidentiary questions, here the common law has only been partially superseded by
the Federal Rules of Evidence. This is particularly problematic because completeness issues will
generally arise during trial when there is no opportunity for research and briefing.

The Advisory Committee received a handful of comments, all but one of which were
positive. One public comment spurred a change to the rule text. The proposal as published would
have provided for the completion of “written or oral” statements, a phrase that the Advisory
Committee had thought would cover the field. But as a public comment pointed out, that phrase
failed to encompass statements made through conduct or through sign language. As a result, the
Advisory Committee decided to delete the current rule’s phrase “writing or recorded” so that the
rule will refer simply to a “statement.”

A judge member asked whether there would be Confrontation Clause issues if a criminal
defendant introduced part of a statement and the government was allowed to introduce the
completing portion over a hearsay objection. Professor Capra stated that for a Confrontation
Clause issue to arise the completing portion would have to be testimonial hearsay, which would
be quite rare. If the issue did arise, the Supreme Court in Hemphill v. New York, 142 S. Ct. 681,
693 (2022), left open the possibility a forfeiture might apply. The idea would be that the rule of
completeness might be applicable as a common law rule incorporated into the Confrontation
Clause’s forfeiture doctrine. Judge Schiltz added that the proposed amendment did not purport to
close off a potential Confrontation Clause objection.

Another judge member stated that the proposed amendment was helpful because a judge
at trial should not have to look to the common law to resolve issues of completion.

Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously approved the proposed amendment to Rule 106.

Rule 615. Judge Schiltz introduced the proposed amendment to Rule 615. Rule 615 requires
that upon motion, the judge must exclude from the courtroom witnesses who have yet to testify,
unless they are excepted from exclusion by current subdivisions (a) through (d). Rule 615 is
designed to prevent witnesses who have not yet been called from listening to others’ testimony
and tailoring their own testimony accordingly. The current rule does not speak to instances where
a witness learns of others’ testimony from counsel, a party, or the witness’s own inquiries. Thus,
in some circuits, if the court enters a Rule 615 order without spelling out any additional limits, the
sole effect is to physically exclude the witness from the courtroom. But other circuits have held
that a Rule 615 order automatically forbids recounting others’ testimony to the witness, even when
the order is silent on this point. In those circuits, a person could be held in contempt for behavior
not explicitly prohibited by either rule or court order. The proposed amendment would add a new
subdivision (b) stating that the court’s order can cover disclosure of or access to testimony, but it
must do so explicitly (thus providing fair notice).
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The proposed amendment also makes explicit that when a non-natural person is a party,
that entity can have only one representative at a time excepted from Rule 615 exclusion under the
provision that is now Rule 615(b) and would become Rule 615(a)(2). This would put natural and
non-natural persons on an even footing. Under the current rule, some courts have allowed entity
parties to have two or more witnesses excepted from exclusion under Rule 615(b). The amended
rule would not prevent the court from finding these additional witnesses to be essential (see current
Rule 615(c)), or statutorily authorized to be present (see current Rule 615(d)).

The Advisory Committee received only a handful of public comments on the proposal, all
of which were positive.

Focusing on proposed Rule 615(b)(1)’s statement that “the court may ... by order ...
prohibit disclosure of trial testimony to witnesses who are excluded from the courtroom,” a judge
member asked whether there was any consideration of specifying whom the prohibition runs
against? Judge Schiltz answered that trial testimony might be disclosed by a range of people, such
as an attorney, a paralegal, or even the witness’s spouse. It would be tricky to delineate in the rule.
Professor Capra added that it would be a case-by-case issue, and the judge would specify in the
Rule 615 order who was subject to any Rule 615(b)(1) prohibition.

A practitioner member noted that in longer trials, there may be situations where a corporate
party needs to change who its designated representative is. Professor Capra responded that the
committee note recognizes the court’s discretion to allow an entity party to swap one representative
for another during the trial.

The same practitioner member echoed the judge member’s previous suggestion that Rule
615(b)(1) should explicitly state who is prohibited from disclosing information to the witness.
Professor Capra stated that the rule does not need to say that; rather, that is an issue that the court
should address in its order. Judge Schiltz added that the judge in a particular case is in the best
position to determine in that case who must not disclose trial testimony to a witness.

The practitioner member turned to a different concern, focusing on the portion of the
committee note (the last paragraph on page 888) that dealt with orders “prohibiting counsel from
disclosing trial testimony to a sequestered witness.” The committee note acknowledged that “an
order governing counsel’s disclosure of trial testimony to prepare a witness raises difficult
questions” of professional responsibility, assistance of counsel, and the right to confrontation in
criminal cases. The member expressed concern that the proposed rule would permit such orders
without setting standards or limits to govern them. The member acknowledged that this vagueness
was a conscious choice, but argued that it gave the judge too much discretion. Judge Schiltz
responded that such discretion already exists today under the current rule. And specifying
standards for such orders in the rule would be nightmarishly complicated. Judge Bates added that
all the proposed rule would do is tell judges that if they want to do anything more than exclude a
witness from the courtroom, the order needs to explicitly spell that out.

Another practitioner member stated he supports the proposed rule change. The proposal
gives clarity, while leaving discretion to the judge to tailor an order on a case-by-case basis.
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However, he questioned whether the language in the committee note was too strong in stating that
an order governing disclosure of trial testimony “raises” the listed issues. Based on suggestions
from this member and the other practitioner member who had raised concerns about the passage,
Professor Capra agreed to redraft the paragraph’s second sentence to read: “To the extent that an
order governing counsel’s disclosure of trial testimony to prepare a witness raises questions of
professional responsibility and effective assistance of counsel, as well as the right to confrontation
in criminal cases, the court should address those questions on a case-by-case basis.”

Ms. Shapiro turned the Committee’s attention to the committee note’s discussion (page
889) of proposed Rule 615(a)(3). She suggested that the words “to try”” be removed from the note’s
statement that an entity party seeking to have more than one witness excepted from exclusion at
one time is “free to try to show” that a witness is essential under Rule 615(a)(3). “Free to try”
suggests that the showing is a difficult one, when really it is routine for courts to allow the United
States to except from exclusion additional necessary witnesses such as case agents. A judge
member questioned whether “is free to show” is the correct phrase. Should the note say “must
show” or “may show” instead? Discussion ensued concerning the relative merits of “must,” “may,”
“should,” and “needs to.” Professor Capra and Judge Schiltz agreed to revise the note to say “needs
to show.”

Professor Bartell suggested that a committee note reference to “parties subject to the order”
(page 888) be revised to say “those” instead of “parties” (since a Rule 615(b) order can also govern
nonparties). Professor Capra agreed and thanked Professor Bartell.

The Advisory Committee renewed its request for final approval of Rule 615, with the three
amendments to the committee note documented above.

Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously approved the proposed amendment to Rule 615.

Rule 702. Judge Schiltz introduced this action item. Rule 702 deals with expert testimony
and the proposed amendment would address two problems. The first relates to the standard the
judge should apply when deciding whether to admit expert testimony. Current Rule 702 sets
requirements that must be met before a witness may give expert testimony. It is clear under the
caselaw and the current Rule 702 that the judge should not admit expert testimony until the judge—
not the jury—finds by a preponderance of the evidence that the requirements of Rule 702 are met.
However, there are a lot of decisions from numerous circuits that fail to follow that requirement,
and the most common mistake is that the judge instead asks whether a jury could find by a
preponderance of the evidence that the requirements of Rule 702 are met. As a result, very often
jurors are hearing expert testimony that they should not be permitted to hear. Under a correct
interpretation of current Rule 702, the proposed amendment does not change the law; it merely
makes clear what the rule already says.

Second, the proposed amendment addresses the issue of overstatement, i.e., where a
qualified expert expresses conclusions that go beyond what a reliable application of the methods
to the facts would allow. Overstatement issues typically arise with respect to forensic testimony in
criminal cases. For example, the expert may say the fingerprint on the gun was the defendant’s, or
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the bullet came from the defendant’s gun, when that level of certainty is not supported by the
underlying science. For some time, the Advisory Committee has been debating and considering
whether to address this issue via a rule amendment. Some members thought current Rule 702 gives
attorneys all the tools they need to attack issues of overstatement, but that they were not using
them. Other members thought that amending the rule would serve an educational goal and draw
attention to this problem. After considerable debate, the Advisory Committee decided to amend
Rule 702(d). Currently, the subdivision requires that “the expert has reliably applied the principles
and methods to the facts of the case.” The proposed amendment would require that “the expert’s
opinion reflects a reliable application of the principles and methods to the facts of the case.” The
hope is that this change in rule language, alongside the guidance in the committee note, will shift
the emphasis and encourage judges and parties to focus on the issue of overstatement, particularly
concerning forensic evidence in criminal cases.

The Advisory Committee received over 500 public comments regarding the proposed
amendments to Rule 702. Additionally, about two dozen witnesses spoke on the proposal at the
Advisory Committee’s hearing.

Professor Capra summarized the public comments. Viewed quantitatively, they were
mostly negative. There was a perceptible difference of opinion between plaintiffs’ and defendants’
lawyers. Many comments used identical idiosyncratic language. If commenters were copying and
pasting language from others’ comments, that could explain some of the volume. A number of
comments evinced a misunderstanding of current law. For example, many comments said the
proposed amendment would shift the burden from the opponent to the proponent—an assertion
premised on the incorrect idea that the burden is now on the opponent to show that proposed expert
testimony is unreliable. Such misunderstandings support the need for the proposed amendment.

Additionally, many comments criticized the published proposal’s use of the
“preponderance of the evidence” standard. Particularly, parties were concerned that the standard
meant that judges could only rely on admissible evidence. However, Rule 104(a) explicitly states
that the court can consider inadmissible evidence. The Advisory Committee therefore did not think
that these critiques had merit. Nonetheless, because the published language had proven to be a
lightning rod, the Advisory Committee chose to change the language, but not the meaning, of the
proposed rule text, which (as presented to the Standing Committee) requires that the “proponent
demonstrates to the court that it is more likely than not” that the Rule’s requirements are met.

The phrase “to the court” in that new language responded to another set of concerns voiced
in the comments—namely, who needed to find that the preponderance of the evidence standard
was met. The proposed Rule 702 as published for public comment did not specify who—whether
the judge or the jury—was tasked with making this finding. Implicitly, the judge must make the
finding, as all decisions of admissibility under the Federal Rules of Evidence are made by the
judge. However, because of all the uncertainty in practice as to who has to make this finding, there
was significant sentiment on the Advisory Committee to specify in the rule text that it is the court
that must so find. The Advisory Committee explored various ways to phrase this before landing
on “if the proponent demonstrates to the court that it is more likely than not” that the checklist in
Rule 702 is met.
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Judge Schiltz noted a change the Advisory Committee would like to make to the committee
note (page 893). At the Advisory Committee meeting, a member expressed concern that the rule
could be read as requiring that the judge make detailed findings on the record that each of the
requirements of Rule 702 is met, even if no party objects to the expert’s testimony. To alleviate
that concern, the Advisory Committee added a statement in the note that “the rule [does not]
require that the court make a finding of reliability in the absence of objection.” Prior to the Standing
Committee meeting, a judge member had expressed concern that this statement in the note was
problematic. Judge Schiltz shared this concern. On the one hand, judges typically do not rule on
admissibility questions unless a party objects. But on the other hand, judges are responsible for
making sure that plain error does not occur. So it was not exactly right to say that “the rule” did
not require a finding. Judge Schiltz accordingly proposed to change “rule” to “amendment” so that
the note would say, “Nor does the amendment require that the court make a finding.” Thus revised,
the note would observe that the amendment was not intended to change current practice on this
issue but would avoid taking a position on what Rule 702 already does or does not require.
Professor Capra agreed that it was better to skirt the topic; if one were to state in Rule 702 that
“there must be an objection, but even if not, there’s always plain error review,” then one might
also need to add that caveat to all the other rules.

A judge member stated her appreciation for the changes: although they are somewhat
minor, they help clarify perennial issues.

Judge Bates noted that the language regarding the preponderance of the evidence standard
(“more likely than not”) comes from the Supreme Court in Bourjaily v. United States, 483 U.S.
171 (1987). It therefore is already the law.

A practitioner member asked why the statement “if the proponent demonstrates to the court
that it is more likely than not” was written in the passive tense, as opposed to active tense language,
such as “if the court finds that it is more likely than not.” Judge Schiltz stated that some members
of the Advisory Committee were concerned that if the rule used the word “finding,” that could be
read as requiring the judge to make findings on the record even in the absence of an objection. The
language may be awkward, but the Advisory Committee arrived at it as consensus language after
years of debate.

A judge member raised a question from a case-management perspective: whether there is
any difficulty combining a Rule 702 analysis with a Daubert hearing, and in what sequence these
issues would arise. Professor Capra responded that the overall hearing should be thought of as a
Rule 702 hearing. Rule 702 is broader than Daubert v. Merrell Dow Pharmaceuticals, 509 U.S.
579 (1993), which only concerned methodology. Methodology falls under current Rule 702(c).
The judge member thanked Professor Capra for his answer and emphasized the importance of
educating the bar and bench about that fact. Citing In re Hydrogen Peroxide Antitrust Litig., 552
F.3d 305 (3d Cir. 2008), as amended (Jan. 16, 2009), Professor Marcus observed that Rule 702
issues can come up at junctures prior to trial, such as in connection with class certification.

A judge member applauded the Advisory Committee for drafting a very helpful
amendment that does exactly what the Advisory Committee said it was trying to do: not change
anything, but rather make clear what the law is.
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Professor Capra thanked Judge Kuhl for formulating the language in proposed amended
Rule 702(d). The Advisory Committee then renewed its request for final approval of Rule 702,
with the one change to the committee note documented above.

Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously approved the proposed amendment to Rule 702.

Judge Bates thanked—and members of the Standing Committee applauded — Professor
Capra, Judge Schiltz, and the Advisory Committee for all their work on the proposed amendments
to Rules 106, 615, and 702.

Publication for Public Comment

Judge Schiltz stated that the Advisory Committee had six proposed amendments that it was
requesting approval to publish for public comment. Every few years, usually coinciding with the
appointment of a new Advisory Committee chair, the Advisory Committee reviews circuit splits
regarding the Federal Rules of Evidence. The Advisory Committee lets most of those splits lie, but
it found that these six proposed amendments—which came as a result of that study—were worth
pursuing.

Rule 611(d)—lllustrative Aids. Judge Schiltz introduced this action item. Illustrative aids
are used in almost every jury trial. Nonetheless, there is a lot of confusion regarding their use,
especially as to the difference between demonstrative evidence and illustrative aids; the latter are
not evidence but are used to assist the jury in understanding the evidence. There also are significant
procedural differences in how judges allow illustrative aids to be used, including (i) whether a
party must give notice, (i1) whether the illustrative aid may go to the jury, and (iii) whether
illustrative aids are part of the record. This proposed new rule, which would be Rule 611(d), was
designed to clarify the distinction between illustrative aids and demonstrative evidence. The
Advisory Committee is hoping that the public comments will assist it in refining the proposal. It
is likely impossible to get a perfect dictionary definition of the distinction, but the Advisory
Committee hoped to end up at a framework that would assist judges and lawyers in making the
distinction.

The proposed new rule sets various procedural requirements for the use of illustrative aids.
It would require a party to give notice prior to using an illustrative aid, which would allow the
court to resolve any objections prior to the jury seeing the illustrative aid. It would prohibit jurors
from using illustrative aids in their deliberations, unless the court explicitly permits it and properly
instructs the jury regarding the jury’s use of the illustrative aid. Finally, it would require that to the
extent practicable, illustrative aids must be made part of the record. This would assist the resolution
of any issues raised on appeal regarding use of an illustrative aid.

Professor Capra noted a few changes to the rule and committee note. First, Professor
Kimble had pointed out that by definition notice is in advance. Therefore, the word “advance” was
deleted from line 13 of the rule text (p. 1010). Second, Rule 611(d)(1)(A) sets out the balancing
test the court is to use in determining whether to permit use of an illustrative aid. The provision is
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intended to track Rule 403 but is tailored to the particularities of illustrative aids. In advance of the
Standing Committee meeting, a judge member asked why the proposed rule in line 9 said
“substantially outweighed,” as opposed to just “outweighed.” “Substantially outweighed” is the
language in Rule 403, but the member questioned why there should be such a heavy presumption
in favor of permitting use of illustrative aids. The Advisory Committee welcomes public comment
on this question, and thus proposes to include the word “substantially” in brackets. Third, the same
judge member had pointed out prior to the Standing Committee meeting that the committee note
was incorrect in saying that illustrative aids “ordinarily are not to go to the jury room unless all
parties agree” (p. 1014). Rather, he suggested “unless all parties agree” be changed to “over a
party’s objection.” The Advisory Committee agreed to this change. Finally, Professor Capra stated
that the “[s]ee” signal at the end of the carryover paragraph on page 1013 of the agenda book
should be a “[c]f.” signal. Rule 105 deals with evidence admitted for a limited purpose, and
therefore is not directly applicable since illustrative aids are not evidence. A further change was
made to the sentence immediately preceding the citation to Rule 105. Because Rule 105 does not
apply, the statement that an “adverse party has a right to have the jury instructed about the limited
purpose for which the illustrative aid may be used” is not correct. Rather, the adverse party “may
ask to have the jury” so instructed. Professor Capra expressed agreement with this change. Later
in the discussion, an academic member asked why a judge would refuse a request for such an
instruction. Judge Schiltz suggested, for example, that if the judge has already given the jury many
instructions on illustrative aids, she may feel that a further instruction is unnecessary. But he
agreed that almost always the judge will give a limiting instruction.

Judge Bates asked about a comment in the Advisory Committee’s report that it was
“important to note” that the proposed rule “was not intended to regulate” PowerPoint slide
presentations or other aids that counsel may use to help guide the jury in opening or closing
arguments. This topic, Judge Bates noted, was a particular focus in the Advisory Committee’s
discussions, and he asked why it was not mentioned in the committee note. Judge Schiltz stated
that the Advisory Committee was aware that likely more language would need to be added to the
note, but that it wanted to receive public comments first. The debate at the Advisory Committee
meeting centered around whether opening or closing slides even are illustrative aids. Participants
asserted that such PowerPoints are just a summary of argument. But the rejoinder was, what if a
party builds an illustrative aid into its slide presentation? Professor Capra added that the problem
with adding a sentence that says that the rule does not regulate materials used during closing
argument is that where an illustrative aid is built into the slide presentation, this would not be an
accurate statement.

A judge member suggested that Rule 611(d)(2) should set a default rule as to whether the
illustrative aid should go to the jury. As currently worded, that provision only addressed what
would happen in the event of an objection. Judge Schiltz suggested setting as the default rule that
it does not go to the jury. Based on this suggestion, Rule 611(d)(2) was revised to provide that
“[a]n illustrative aid must not be provided to the jury during deliberations unless: (A) all parties
consent; or (B) the court, for good cause, orders otherwise.” Professor Capra undertook to make
conforming changes to the relevant portion of the committee note.

A practitioner member stated that this proposal could turn out to be one of the most
important rule changes during his time on the Standing Committee. Trials nowadays are as much
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a PowerPoint show as anything else. If you are going to address the jury in opening or closing, you
should be forced to share the PowerPoints in advance. Most judges require this because, otherwise,
an inappropriate statement in a slide presentation could cause a serious problem. But also, slide
presentations are being used in direct and cross-examination of witnesses, and with expert
witnesses sometimes the entirety of the examination is guided by the slide presentation. In listing
categories covered by the proposed rule, the note refers to blackboard drawings. Blackboard
drawings are often created on the fly based on the answers the witness gives. There is no way to
give the other party the opportunity to review such a drawing in advance. Taken literally, the
member suggested, the proposed rule would basically require the judge to preview the trial
testimony in advance of trial because the whole trial is being done with PowerPoints. Summing
up, the member stressed the real-world importance of the proposed rule. He advised giving
attention to the distinction between experts and fact witnesses. A requirement for notice would
play out differently as applied to openings and closings, versus direct examination, versus cross-
examination. If a lawyer must give opposing counsel the direct-examination PowerPoints in
advance, opposing counsel can use those slides in preparing the cross-examination. The
rulemakers should think about how that would change trials. The member advocated seeking
comment from thoughtful practitioners such as members of the American College of Trial
Lawyers.

Professor Capra agreed that these are important questions, and he hoped that practitioner
input at the upcoming Advisory Committee meeting and hearings will provide guidance. He stated
that the goal of the rule is not to touch on every issue that may come up but rather to create a
framework for handling illustrative aids. How far to go into the details is still an open question.
Judge Schiltz acknowledged that the proposal presents challenging issues, and observed that the
Advisory Committee’s upcoming fall symposium would provide helpful input. He noted that the
notice requirement can be met by disclosing the illustrative aid minutes prior to presenting it to the
jury. This allows the court to resolve any objections before the jury sees the aid. The same
practitioner member reiterated that although opening and closing slides should be disclosed before
use, he does not think that will work with illustrative aids used with witnesses. Judge Schiltz said
the views of practitioner members of the Advisory Committee were the exact opposite: opening
and closing slides are sacrosanct, but items to be shown to a witness can be disclosed prior to use.

Another practitioner member agreed with the description of current trial practice provided
by the first practitioner member. He stated that the broader the scope of the rule, the more the word
“substantially” needs to be retained. Additionally, when you use a slide presentation with a
witness, you are trying to synthesize what you think the witness will say. When you use a slide
presentation for opening or closing, it is in essence your argument. Disclosing that feels
strategically harmful. Once the Advisory Committee receives the public comments, it will be
critical to explain when the rule applies and when it does not. For example, the rule refers to using
illustrative aids to help the factfinder “understand admitted evidence.” Judges who think that
PowerPoints are illustrative aids might bar their use in opening arguments because no evidence
has yet been admitted.

The Advisory Committee requested approval to publish for public comment proposed new
Rule 611(d), with the changes as noted above to both the rule and committee note.
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Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously approved for publication for public comment the proposed
amendment to Rule 611.

Rule 1006. Judge Schiltz introduced this action item as a companion item to the Rule 611(d)
proposal. Rule 1006 provides that a summary of voluminous records can itself be admitted as
evidence if the underlying records are admissible and too voluminous to be examined in court.
Many courts fail to distinguish between summaries of evidence that are themselves evidence,
which are covered by Rule 1006, and summaries of evidence that are merely illustrative aids.
Judges often mis-instruct juries that Rule 1006 summaries are not evidence when they are in fact
evidence. And some courts have refused to allow Rule 1006 summaries when any of the underlying
records have been admitted as evidence, while other courts have refused to allow Rule 1006
summaries unless the underlying records are also admitted into evidence, neither of which is a
correct application of the rule. Rather, Rule 1006 allows parties to use these summaries in lieu of
the underlying records regardless of whether any of the underlying records have been admitted in
their own right.

A practitioner member stated he thought this was a good rule. He queried whether the rule
should mention “electronic” summaries, but he concluded that it was probably unnecessary
because that would be covered by the general term “summary.” Professor Capra noted that under
Rule 101(b)(6), the Rule’s reference to “writings” includes electronically stored information.

Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously approved for publication for public comment the proposed
amendment to Rule 1006.

Rule 611(e)—Juror Questions. Judge Schiltz introduced this action item. This proposed
new rule subdivision does not take a position on whether judges should permit jurors to ask
questions. Instead, the rule sets a floor of protection that a judge must follow if the judge
determines that juror questions are permissible in a given case. These protections were pulled
together from a review of the caselaw regarding juror questions.

A practitioner member stated that he cannot recall ever having a jury trial where a judge
permitted juror questioning. He asked whether there is a sense as to how prevalent the practice is.
He noted that once this is in the rulebook, it has the potential to come in in every case, and that
could transform the practice in the country. Judges who do not allow the practice may feel
compelled to permit it. Judge Schiltz stated that he does not permit juror questions but another
judge in his district does so in civil cases. Another district judge reported that some judges in the
Northern District of Illinois permit the practice, though he does not, and it is controversial. Judge
Bates reported similar variation in the District of Columbia, although he does not permit juror
questions. Judge Schiltz acknowledged that having a rule in the rulebook would appear to give an
imprimatur to the practice. But the practice is fairly widespread and is not going away.

A judge member stated that the practice is prevalent in her district, in part because many
of the judges previously were state-court judges and Arizona allows juror questions. She did not
take a position on whether to adopt the rule, but she offered some suggestions on its drafting. She
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thought proposed Rule 611(e)(1) did an excellent job of covering instructions to the jurors.
However, Rule 611(e)(1)(F)’s requirement of an instruction that “jurors are neutral factfinders, not
advocates,” gave her pause. Jurors may be confused as to how to incorporate that instruction into
what they may or may not ask. She suggested that this might be explained in the committee note.
Additionally, she suggested considering whether the rule should address soliciting the parties’
consent to jurors asking questions. Finally, she noted that Rule 611(¢e)(3) uses two different verbs:
the judge must read the question, or allow a party to ask the question. Professor Capra responded
that “ask” is meant to reflect that one of the counsel may want to ask the question, that is, make it
their own question. A judge would do nothing more than read it. Another judge member stated that
though he did not permit juror questions himself, the practice was sufficiently prevalent that it
made sense to have a rule on point. He pointed out a discrepancy between the rule text and note
(the note said that the judge should not disclose which juror asked the question, but the rule itself
did not so provide). He also questioned the read / ask distinction in Rule 611(e)(3). Responding to
a suggestion by Judge Schiltz, this member agreed that this concern could be addressed by revising
the provision to state, “the court must ask the question or permit one of the parties to do so.” A bit
later, discussion returned to the read / ask distinction, and it was suggested that “read” was a better
choice than “ask” because the judge might wish to emphasize to jurors that questions should not
be asked extemporaneously. Another judge member then used the term “pose,” and Professor
Capra agreed that “pose” was a better choice than “read” or “ask.”

Professor Bartell noted that subsection (3) only mentions questions that are “asked,” while
other subsections distinguish “asked, rephrased, or not asked.” While it seems subsection (3) is
meant to apply both to questions that are asked and those that are first rephrased, it is ambiguous,
and subsection (3) could be read as not applying to questions that are rephrased.

A practitioner member asked whether this rule was modeled after a particular judge’s
standing order, and whether such resources could be cited in the committee note to illustrate that
the practice already exists. Professor Capra stated that he reviewed the caselaw and included all
the requirements found in the caselaw that were appropriate to include in a rule. But he agreed that
it would be useful to cite other resources, such as the Third Circuit’s model civil jury instruction,
in the committee note.

Another practitioner member reiterated his concern that by putting this out for public
comment, the Standing Committee is in essence putting its imprimatur on this practice. This is a
controversial practice, and there are a number of judges who do not allow it. This member
suggested revising Rule 611(e)(1) to state that the court has discretion to refuse to allow jurors to
ask questions. Professor Capra stated that this suggestion gave him pause. There may be
requirements in some jurisdictions that courts must permit the practice, or there may be such
requirements in the future. The Advisory Committee did not want to take a stand either way.

Judge Bates asked whether Judge Schiltz and Professor Capra would consider taking the
Rule 611(e) proposal back to the Advisory Committee to consider the comments of the Standing
Committee. Professor Capra stressed the value of sending proposals out for comment in one large
package rather than seriatim. Judge Bates noted, however, that the Rule 611(d) and 611(e)
amendments are both new subdivisions that deal with entirely different matters.
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A judge member stated that although she herself'is “allergic’ to the practice of jurors asking
questions, the practice exists and the rules should account for it. But this member expressed
agreement with Judge Bates’s suggestion that the Advisory Committee consider these issues
further before putting the rule out for public comment.

An academic member stated that his instinct was not to delay publication. By contrast to
the Bankruptcy Rules, which are frequently amended, the tradition with the Evidence Rules has
always been to try to avoid constant changes and—instead—to make amendments only
periodically, in a package. The comments from the Standing Committee were important, and it
was possible the Advisory Committee would decide not to go forward with the proposal after
public comment; but this member favored sending the proposal forward for public comment.

Another judge member stated she agreed with Judge Bates. She could not recall there ever
being an appellate issue regarding juror questions, and she favored waiting for the issue to
percolate before adopting a rule on the issue. Additionally, judges who do allow juror questioning
are very careful already. The judge member also questioned whether the rule should distinguish
between the practice in civil and criminal cases. Had the Advisory Committee received any
feedback from the criminal defense bar? What about from the government? This member agreed
with the prediction that if the rule were to go forward without a caveat up front, it would be a signal
to judges that they should be permitting the practice. Professor Capra stated that there has been a
case in every circuit so far. He added that the public defender on the Advisory Committee voted
in favor of the rule.

A judge member stated that if and when the rule did go out for public comment, the
Advisory Committee should ask for comment on whether the practice should be allowed, not
allowed, or left to the judge’s discretion. Judge Bates added that even if the Advisory Committee
did not specifically ask for it, the public comments would likely state whether that commentator
thought the practice should be permitted.

Another judge member suggested that the rulemakers should be open to regional variations.
The practice arose in Arizona state court and was adopted in the California state courts, and then
as the state judges have moved on to the federal bench, they have taken the practice with them.
The practice, this member suggested, is not as rare as it might seem to those on the East coast.
Another judge member pointed out that the Ninth Circuit’s model jury instruction addressing juror
questions is presented in a way that makes clear that the judge has the option to allow or not allow
juror questions. This has the benefit of clarifying that it is discretionary while still providing
guidance.

As a result of the comments and suggestions received from the Standing Committee, the
Advisory Committee withdrew the request for publication for public comment.

Rule 613(b). Judge Schiltz introduced this action item as an item that would conform Rule
613(b) to the prevailing practice. At common law, prior to introduction of extrinsic evidence of a
prior inconsistent statement for impeachment purposes, the witness must be given an opportunity
to explain or deny the statement. By contrast, current Rule 613(b) allows this opportunity to be
given at any time, whether prior or subsequent to introduction of extrinsic evidence of the
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statement. However, judges tend to follow the old common law practice, and the Advisory
Committee agrees with that practice as a policy matter. Most of the time, the witness will admit to
making the statement, obviating the need to introduce the extrinsic evidence in the first place. The
proposed amendment would still give the judge discretion in appropriate cases to allow the witness
an opportunity to explain or deny the statement after introduction of extrinsic evidence, such as
when the inconsistent statement is only discovered after the witness finishes testifying and has
been excused.

Professor Capra noted one style change to the rule, which moves the phrase “unless the
court orders otherwise” to the beginning of the rule.

A practitioner member stated that he thought this was an excellent proposal.

Professor Kimble suggested changing “may not” to “must not.” The style consultants tend
to prefer “must not” in most situations. Professor Capra thought this suggestion would
substantively change the rule. A party may not introduce the evidence unless the court orders
otherwise, but the judge could allow it. It is not a command to the judge to not admit the evidence.
Judge Schiltz stated he did not feel strongly one way or another, but based on Professor Capra’s
objection would keep the language as “may not.”

Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously approved for publication for public comment the proposed
amendment to Rule 613(b).

Rule 801(d)(2). Judge Schiltz introduced this action item, which concerns an amendment
to the hearsay exemption for statements by a party-opponent. There is a split of authority on how
the rule applies to a successor in interest of a declarant. Suppose, for example, that the declarant
dies after making the statement; is the statement admissible against the declarant’s estate? The
Advisory Committee was unanimous in thinking the answer should be yes.

A judge member highlighted the statement in the committee note that the exemption only
applies to a successor in interest if the statement was made prior to the transfer of interest in the
claim. The member observed that this was obvious as a matter of principle, but it was not obvious
from the text of the rule itself. He suggested that this is a sufficiently important limitation that it
ought to be in the rule itself. Professor Capra undertook to consider this suggestion further during
the public comment period; he suggested that writing the limit explicitly into the rule text might
be challenging and also that the idea might already be implicit in the rule text.

Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously approved for publication for public comment the proposed
amendment to Rule 801(d)(2).

Rule 804(b)(3). Judge Schiltz introduced the proposed amendment to Rule 804(b)(3)(B)
set out on page 1029 of the agenda book. Rule 804(b)(3) provides a hearsay exception for
declarations against interest. Rule 804(b)(3)(B) deals with the situation in a criminal case when a
statement exposes the declarant to criminal liability. This tends to come up when a criminal
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defendant wants to introduce someone else’s out-of-court statement admitting to committing the
crime. Rule 804(b)(3)(B) requires that defendant to provide “corroborating circumstances that
clearly indicate [the] trustworthiness” of the statement. The circuits are split concerning the
meaning of “corroborating circumstances.” Some circuits have said the court may only consider
the guarantees of trustworthiness inherent in the statement itself. Other circuits allow the judge to
additionally consider other evidence of trustworthiness, even if extrinsic to the statement. The
proposed amendment would direct judges to consider all the evidence, both that inherent in the
statement itself and any evidence independent of the statement.

A judge member noted that the rule only talks about corroborating evidence, not conflicting
evidence, while the note speaks both to corroborating and conflicting evidence. Judge Schiltz
stated that he made this point at the Advisory Committee meeting, but the response was that
mentioning conflicting evidence in the text of Rule 804(b)(3) would necessitate a similar
amendment to the corresponding language in Rule 807(a)(1). Professor Capra stated that courts
applying Rule 807 do consider conflicting evidence, even though the rule text only says
“corroborating.” It is better to keep the two rules consistent than to have people wondering why
Rule 804(b)(3) mentions conflicting evidence while Rule 807 does not. The judge member
observed that one way to resolve the problem would be to make a similar amendment to Rule 807.
Judge Bates noted that this could be considered during the public comment period.

A practitioner member asked why, in line 25, it says “the totality of the circumstances,”
but in the next line it does not say the “evidence.” Should the word “the” be added on line 26?
Professor Capra undertook to review this with the style consultants during the public comment
period.

Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously approved for publication for public comment the proposed
amendment to Rule 804(b)(3).

REPORT OF THE ADVISORY COMMITTEE ON APPELLATE RULES

Judge Bybee and Professor Hartnett provided the report of the Advisory Committee on
Appellate Rules, which met in San Diego on March 30, 2022. The Advisory Committee presented
an action item and briefly discussed one information item. The Advisory Committee’s report and
the draft minutes of its last meeting were included in the agenda book beginning at page 199.

Action Item
Publication for Public Comment

Amendments to Appendix of Length Limits. Judge Bybee introduced this action item. The
Standing Committee had already approved for publication for public comment proposed
amendments to Rules 35 and 40 regarding petitions for panel rehearing and hearing and rehearing
en banc, as well as conforming amendments to Rule 32 and the Appendix of Length Limits
(Appendix). Subsequent to that approval, the Advisory Committee noticed an additional change
that needed to be made in the Appendix. Namely, the third bullet point in the introductory portion
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of the Appendix refers to Rule 35, but the proposed amendments to Rules 35 and 40 would transfer
the contents of Rule 35 to Rule 40. As the amendment to the Appendix has not yet been published
for public comment, the Advisory Committee would like to delete this reference to Rule 35 in the
Appendix and to include that change along with the other changes approved in January for
publication for public comment.

Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously approved for publication for public comment the proposed
amendment to the Appendix of Length Limits.

Information Items

Amicus Curiae Disclosures. Professor Hartnett introduced the information item concerning
potential amendments to Rule 29’s amicus curiae disclosure requirements. The Advisory
Committee was seeking feedback from the Standing Committee regarding four questions. Due to
time constraints, Professor Hartnett chose to ask just two of the questions at the meeting. The first
question asked concerned the relationship between a party and an amicus. The Advisory
Committee was trying to get a sense of whether disclosure of non-earmarked contributions by a
party to an amicus should be disclosed, and, if so, at what percentage. The competing views ranged
from those who say these should not be disclosed at all because a contributor does not control what
an amicus says, to those who say significant contributors (i.e., at least 25 or 30 percent of the
amicus’s revenue) have such a significant influence over an amicus that the court and the public
should know about it. Second, regarding the relationship between an amicus and a non-party, the
Advisory Committee sought feedback on whether an amended rule should retain the exception to
disclosure for contributions by members of the amicus that are earmarked for a particular amicus
brief. A point in support of retaining the exception was that an amicus speaks for its members, and
therefore these contributions need not be disclosed. Points against retaining the exception were
that there is a big difference between being a general contributor to an amicus and giving money
for the purpose of preparing a specific brief, and it is easy to evade disclosure requirements by first
becoming a member of the amicus and then giving money to fund a particular brief.

Judge Bates stated these are important questions and ones that the Standing Committee
should focus on. He encouraged members to share any comments with Professor Hartnett and
Judge Bybee after the meeting.

REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES

Judge Dennis Dow, Professor Gibson, and Professor Bartell provided the report of the
Advisory Committee on Bankruptcy Rules, which last met via videoconference on March 31,
2022. The Advisory Committee presented eleven action items: seven for final approval, and four
for publication for public comment. The Advisory Committee’s report and the draft minutes of its
last meeting were included in the agenda book beginning at page 250.



JUNE 2022 STANDING COMMITTEE MEETING — MINUTES
PAGE 28

Action Items
Final Approval

Restyled Rules for the 3000-6000 Series. Judge Dow introduced this action item, which
presented for final approval the restyled Rules in the 3000 to 6000 series. The Standing Committee
already gave final approval for the 1000 and 2000 series. The Advisory Committee received
extensive public comments from the National Bankruptcy Conference on these rules, in addition
to a few other public comments. Some of these comments led to changes. Professor Bartell noted
that the Advisory Committee was not asking to send these rules to the Judicial Conference quite
yet; rather, like the 1000 and 2000 series, they should be held until the remainder of the restyling
project is completed.

Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously approved the proposed restyled Rules for the 3000-6000 series.

Rule 3011. Judge Dow introduced this action item, which would add a subsection to Rule
3011 to require clerks to provide searchable access on each bankruptcy court’s website to
information about funds deposited under Section 347 of the Bankruptcy Code. This is part of a
nationwide effort to reduce the amount of unclaimed funds. He noted that the Advisory Committee
received one public comment, which led it to substitute the phrase “information about funds in a
specific case” for the phrase “information in the data base for a specific case.”

Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously approved the proposed amendment to Rule 3011.

Rule 8003. Judge Dow introduced this action item to conform the rule to recent
amendments to Appellate Rule 3. No public comments were received on this proposed rule
amendment.

Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously approved the proposed amendment to Rule 8003.

Official Form 101. Judge Dow introduced this action item. Questions 2 and 4 of the
individual debtor petition form, which concern other names used by the debtor over the past 8
years, would be amended to clarify that the only business names that should be reported are those
the debtor actually used in conducting business, not the names of separate legal entities in which
the debtor merely had an interest. This change would avoid confusion and make this form
consistent with other petition forms. The Advisory Committee received one public comment; it
made no changes based on this comment.

Judge Bates clarified for the Standing Committee that in contrast to some other forms,
Official Bankruptcy forms must be approved by the Judicial Conference through the Rules
Enabling Act process.
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Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously approved the proposed amendment to Form 101.

Official Forms 309E1 and 309E2. Judge Dow introduced this action item regarding forms
that are used to give notice to creditors after a bankruptcy filing. The Advisory Committee
improved the formatting and edited the language of these forms in order to clarify the applicability
of relevant deadlines. The Advisory Committee did not receive any comments, and its only post-
publication change was to insert a couple of commas.

Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously approved the proposed amendments to Forms 309E1 and 309E2.

Official Form 417A4. Judge Dow introduced this action item. This form amendment is to
conform the form to the amendments to Rule 8003. There were no public comments on this
proposed form amendment.

Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously approved the proposed amendment to Form 417A.

Publication for Public Comment

Restyled Rules for the 7000-9000 Series. Judge Dow introduced this action item, which
sought approval to publish for public comment the next portion of the proposed restyled rules. The
Advisory Committee applied the same approach to these rules as it did when restyling the first six
series.

Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously approved for publication for public comment the proposed restyled
Rules for the 7000 to 9000 series.

Rule 1007(b)(7). Judge Dow introduced this action item. Under the current rule, debtors
are required to complete an approved debtor education course and file a “statement” on an official
form evidencing completion of that course before they can get a discharge in bankruptcy. As
revised, the rule would instead require filing the certificate of completion from the course provider,
as that is the best evidence of compliance. The amendment would also remove the requirement
that those who are exempt must file a form noting their exemption. This requirement is redundant,
as in order to get an exemption, the debtor would have to file a motion, and the docket will therefore
already contain an order approving the exemption.

The Advisory Committee also sought approval to publish conforming amendments
changing “statement” to “certificate” in another subsection of Rule 1007 and in Rules 4004, 5009,
and 9006.

A judge member noted, and the Advisory Committee agreed to remedy, a typo on page
666, line 14 of the agenda book (“if” should be “is”).



JUNE 2022 STANDING COMMITTEE MEETING — MINUTES
PAGE 30

Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously approved for publication for public comment the proposed
amendment to Rule 1007(b)(7) and conforming amendments to Rules 1007(c)(4), 4004, 5009,
and 9006.

New Rule 8023.1. Judge Dow introduced this action item, which concerned a proposed new
rule dealing with substitution of parties. While Civil Rule 25 (Substitution of Parties) applies to
adversary proceedings, the Part VIII rules (which govern appeals in bankruptcy cases) do not
currently mention substitution. Proposed new Rule 8023.1 is based on, and is virtually identical in
language to, Appellate Rule 43.

Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously approved for publication for public comment the proposed new
Rule 8023.1.

Official Form 410A. Judge Dow introduced this action item to amend the attachment to the
proof-of-claim form that a creditor with a mortgage claim must file. The amendment revises Part
3 of the attachment (regarding the calculation of the amount of arrearage at the time the bankruptcy
proceeding is filed) to break out principal and interest separately.

Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously approved for publication for public comment the proposed
amendment to Official Form 410A.

Information Items

Judge Dow briefly noted that the Bankruptcy Threshold Adjustment and Technical
Correction Act had not yet been enacted by Congress, but if and when it were to be enacted, the
Advisory Committee would seek final approval of technical amendments to a couple of forms and
would ask the Administrative Office to repost an interim version of Rule 1020 for adoption by
bankruptcy courts as a local rule. He also mentioned, but did not discuss at length, three other
information items in the agenda book.

REPORT OF THE ADVISORY COMMITTEE ON CIVIL RULES

Judge Robert Dow, Professor Cooper, and Professor Marcus provided the report of the
Advisory Committee on Civil Rules, which last met in San Diego on March 29, 2022. The
Advisory Committee presented two action items and five information items. The Advisory
Committee’s report and the draft minutes of its last meeting were included in the agenda book
beginning at page 722.



JUNE 2022 STANDING COMMITTEE MEETING — MINUTES
PAGE 31

Action Items
Final Approval

Rule 15(a)(1). Judge Dow introduced this action item, a proposed amendment to Rule
15(a)(1) for which the Advisory Committee was requesting final approval. The proposed
amendment would replace the word “within” with the phrase “no later than.” This change clarifies
that where a pleading is one to which a responsive pleading is required, the time to amend the
pleading as of right continues to run until 21 days after the earlier of the events delineated in Rule
15(a)(1)(B). The Advisory Committee received a few comments, but it made no changes based on
these comments. In the committee note, it deleted one sentence that had been published in brackets
and that appeared unnecessary.

Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously approved the proposed amendment to Rule 15(a)(1).

Rule 72(b)(1). Judge Dow introduced this action item, which presented for final approval
a proposed amendment to Rule 72(b)(1) (concerning a recommended disposition by a magistrate
judge). The proposed amendment would bring the rule into conformity with the prevailing practice
of district clerks with respect to service of the recommended disposition. Most parties have
CM/ECF access, so the current rule’s requirement of mailing the magistrate judge’s
recommendations is unnecessary. The amendment permits service of the recommended disposition
by any means provided in Rule 5(b). The Advisory Committee received very few public
comments. In the committee note, it deleted as unnecessary one sentence that had been published
in brackets.

Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously approved the proposed amendment to Rule 72(b)(1).

Information Items

Rule 12(a)(4). Judge Dow introduced this information item, which concerned a proposed
amendment to Rule 12(a)(4) that was initially suggested by the DOJ and had been published for
comment in August 2020. The Advisory Committee received only a handful of public comments,
but two major comments were negative. Rule 12(a)(4) sets a presumptive 14-day time limit for
filing a responsive pleading after denial of a motion to dismiss. This means that the DOJ only has
14 days after denial of a motion to dismiss on immunity grounds in which to decide whether to
appeal the immunity issue; but courts frequently grant it an extension. The proposed amendment
would have flipped the presumption, giving the DOJ 60 days as opposed to 14 unless the court
shortened the time. The Advisory Committee considered a number of options, including a
compromise time between 14 and 60 days, as well as providing the longer 60-day period only for
cases involving an immunity defense.

The DOJ was unable to collect quantitative data as to how often it sought and received
extensions. As a result, and based on the comments received and the views of both the Standing
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and Advisory Committees members, the Advisory Committee voted not to proceed further with
the proposed amendment to Rule 12(a)(4).

Judge Bates clarified that because the proposed amendment had not emerged from the
Advisory Committee, this was not an action item, and therefore no vote of the Standing Committee
was required.

Rule 9(b). Judge Dow introduced this information item, which concerned a proposal to
amend the second sentence of Rule 9(b) in light of the Supreme Court’s interpretation of that
provision in Ashcroft v. Igbal, 556 U.S. 662 (2009). The Advisory Committee had appointed a
subcommittee to study the proposal. However, the subcommittee found that there were not many
cases coming up that indicated a problem. Moreover, a number of Advisory Committee members
thought Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007), and Igbal were working pretty well
in their cases. Therefore, the Advisory Committee chose not to proceed further.

Rule 41. Judge Dow noted this project, which was prompted by a suggestion from Judge
Furman to study Rule 41(a)(1)(A). The initial question is whether that provision authorizes
voluntary dismissal only of an entire action, or whether it also authorizes voluntary dismissal as to
fewer than all parties or claims. The Advisory Committee appointed a subcommittee, which will
study this issue and probably also Rule 41 more generally.

Discovery Subcommittee. Judge Dow provided an update on the Discovery Subcommittee,
which is focused primarily on privilege log issues. The subcommittee met with bar groups and
attended a two-day conference. There seems to be some common ground between the plaintiff and
defense bar for procedures for privilege logs. There may be some forthcoming proposals to amend
Rules 16 and 26 to deal with these procedural issues, particularly to encourage parties to hash out
privilege-log issues early on.

The Discovery Subcommittee has paused its research into sealing issues pending an
Administrative Office study of filing under seal.

MDL Subcommittee. Judge Dow introduced this information item. About fifty percent of
federal civil cases are part of an MDL. The subcommittee’s thinking continues to evolve as it
receives input from the bench, the bar, and academics. About a year ago, the subcommittee was
looking at the possibility of proposing a new Rule 23.3 (addressing judicial appointment and
oversight of leadership counsel). The subcommittee then shifted and thought about revising Rules
16 and 26 to set prompts concerning issues that MDL judges ought to think about. Now, the
subcommittee has begun to consider a sketch of a proposed Rule 16.1, which would contain a list
of topics on which parties in an MDL could be directed to confer. Flexibility is critical, and any
rule will just offer the judge tools to use in appropriate instances.

At a March 2022 conference at Emory Law School, the subcommittee heard from
experienced transferee judges that lawyers can do a great service to the transferee judge by
explaining their views of the case early on. The judge could then decide which of the prompts in
the proposed rule fits the case. The rule would list issues on which the judge could require the
lawyers to give their input.
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The subcommittee has been focusing closely on the importance of an initial census. The
initial census is key because it can tell the judge and parties who has the cases and what kinds of
cases there are, and can help the judge make decisions on leadership counsel.

The subcommittee will work over the summer on the sketch of Rule 16.1 so as to tee up
the question of whether or not to advance it. Judge Dow expressed a hope that the subcommittee
would complete its work in the coming year.

Jury Trials. Judge Bates highlighted the portion of the Advisory Committee’s report (pages
751-72) concerning the procedures for demanding a jury trial. Though the Advisory Committee
has deferred consideration of this issue for the moment, Judge Bates suggested that it may be
important to deal with it at some point. Judge Dow and Professor Cooper explained that Congress
enacted legislation directing the FJC to study what factors contribute to a higher incidence of jury
trials in jurisdictions that have more of them. Dr. Lee has launched that study, and predicts that he
will have a short report on the topic ready for the Advisory Committee’s fall agenda book.

OTHER COMMITTEE BUSINESS

Adequacy of the Privacy Rules Prescribed Under the E-Government Act of 2002. Professor
Struve presented this item, which concerned a report required under the E-Government Act of
2002. She thanked all the Advisory Committee chairs and reporters, Judge Bates, and the Rules
Office staff for their work on this report. The privacy rules, which impose certain redaction
requirements, took effect in 2007. The idea of the report is to evaluate the adequacy of these rules
to protect privacy and security. The report does so in three ways: it discusses amendments (relevant
to the privacy rules) that have been adopted since 2011 (the date of the last report); it notes privacy-
adjacent items that are pending on the rules committees’ dockets; and it discusses other privacy-
related concerns discussed since 2011 that did not give rise to rule amendments because the rules
committees determined that rule amendments were not the way to address those concerns. A new
report to Congress will be prepared every two years going forward.

Professor Struve noted that the Standing Committee was asked to approve the proposed
Report on the Adequacy of the Privacy Rules Prescribed Under the E-Government Act of 2002,
and to recommend that the Judicial Conference forward the report to Congress.

Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously voted to approve the proposed Report on the Adequacy of the
Privacy Rules Prescribed Under the E-Government Act of 2002 and to recommend that the
Judicial Conference forward the report to Congress.

Legislative Report. The Rules Law Clerk delivered a legislative report. The chart in the
agenda book at page 1051 summarized legislation currently pending before Congress, as well as
the Juneteenth National Independence Day Act, which passed and was signed into law by President
Biden in 2021.
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Judiciary Strategic Planning. Judge Bates addressed the Judiciary Strategic Planning item,
which appeared in the agenda book at page 1061. The Judicial Conference requires the Standing
Committee to submit a report on its strategic initiatives. He asked the Standing Committee for
approval to submit the report.

Upon motion by a member, seconded by another, and on a voice vote: The Standing
Committee unanimously approved the Judiciary Strategic Planning report for submission
to the Judicial Conference.

CONCLUDING REMARKS

Before adjourning the meeting, Judge Bates thanked the Standing Committee members and
other attendees for their attention and insights. The Standing Committee will next meet on January
4, 2023. The location of the meeting had not yet been confirmed. Judge Bates expressed the hope
that the meeting would take place somewhere warm.



