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OPENING BUSINESS

Judge John Bates, Chair of the Standing Committee, called the meeting to order and
welcomed members of the public who were attending in person. He also welcomed new Standing
Committee member Judge Paul Barbadoro and bade farewell to two members soon to depart the
committee, Robert Giuffra and Judge Carolyn Kuhl. Judge Kuhl and Mr. Giuffra gave brief
departing comments, and Judge Bates thanked them for their service.

Upon motion by a member, seconded by another, and without opposition: The Standing
Committee approved the minutes of the January 4, 2023, meeting.

Judge Bates remarked that a chart tracking the status of rules amendments commenced on
page 52 of the agenda book. Mr. Thomas Byron, Secretary of the Standing Committee, noted that
the latest set of proposed rule amendments had been transmitted from the Supreme Court to
Congress in April.

JOINT COMMITTEE BUSINESS
Electronic Filing by Self-Represented Litigants

Professor Catherine Struve reported on this item, which is under consideration by the
Appellate, Bankruptcy, Civil, and Criminal Rules Committees.

Professor Struve recalled that this project had benefited from discussions in the advisory
committees, from which important questions arose about the practical logistics of electronic access
to the courts. Armed with those questions, she and Dr. Tim Reagan of the FJC held conversations
with 17 court personnel in nine districts that had broadened electronic access for self-represented
litigants. Professor Struve expressed appreciation for Dr. Reagan’s expert guidance concerning
these inquiries.

One of their primary areas of inquiry was whether there is any reason to require traditional
service by a self-represented litigant on other litigants who already receive notices of electronic
filing (“NEFs”). Among the districts whose personnel they interviewed, seven districts exempt
self-represented litigants from making such traditional service on CM/ECF participants: the
District of Arizona, the Northern District of Illinois, the Western District of Missouri, the Southern
District of New York, the Western District of Pennsylvania, the District of South Carolina, and the
District of Utah.

In those districts, exempting self-represented litigants from paper service added no burden
on the courts’ clerk’s offices. When self-represented litigants file non-electronically, the clerk’s
offices already scan those paper filings and upload them to CM/ECF. There are some exceptions
to the exemption from making traditional service; notably, filings under seal that are not available
to other litigants via CM/ECF must be served on the other litigants by traditional means, but in
those circumstances the courts require paper service by anyone making such a sealed filing. That
would be true for either a self-represented litigant or a CM/ECF participant.

Professor Struve observed that the exemption from making traditional service exists only
when the recipient is receiving NEFs (because they are enrolled either in CM/ECF or in a court-
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provided electronic-noticing system). A self-represented litigant who does not receive NEFs will
need to be served by traditional means. A filer who is receiving NEFs will learn from the NEF
who, if anyone, must be served by traditional means. But if a paper filer is not receiving NEFs,
one must ask how that filer will know whether any other litigants in the case are also not receiving
NEFs. The universal answer from court personnel was that it just is not an issue.

She thought that this question would likely be an issue only in a vanishingly small number
of cases—in part because there would need to be multiple self-represented litigants in the case.
She also believes there are ways to craft an exemption from the traditional service requirement to
take care of that situation and to ensure that anybody who needs traditional service does get it
without burdening non-CM/ECF-filing self-represented litigants with superfluous paper service.
She plans to convene a Zoom working-group meeting over the summer to discuss a potential
amendment about an exemption from service.

Interviewees were also asked whether and how self-represented litigants obtain access to
CM/ECEF. About six or seven of the districts covered in the interviews offer some degree of access
to CM/ECEF for self-represented litigants. At least two of those districts do not require any special
permission from the court, and the other districts allow it with court permission. Interviewees from
those districts identified a number of benefits from providing that access. It decreased the number
of paper filings, saved the court time from scanning documents, avoided the need to have the court
serve orders in paper, and averted disputes about what was actually filed and whether a filing had
all its pages. There were some reports of burdens as well as notes about the need to make sure
there is adequate staffing for technical support and training. There were also some interesting
anecdotes about how the courts deal with inappropriate filings. But overall, the report from these
districts was positive. As one respondent put it, the benefits outweigh the risks.

Professor Struve further reported that courts are experimenting with increasing electronic
access by disaggregating the elements of access via CM/ECF and providing them “a la carte.” For
example, some courts permit other means of electronic submission through upload or through
email, and interviewees from those courts listed a number of benefits from those programs. One
prominent benefit was not having to scan paper filings. She noted that many of the respondent
districts also provided their own electronic-noticing systems, which benefited the courts because
the recipients of NEFs no longer need to receive paper copies of court orders.

Electronic-Filing Deadline
Judge Bates reported on this item.

Judge Michael Chagares, currently the Chief Judge of the Third Circuit, first raised this
suggestion some years ago in his capacity as Chair of the Appellate Rules Committee. The
suggestion was to change the presumptive electronic-filing deadline set by the time-counting rules
to a time earlier than midnight. The objective was to promote a positive work environment for
young associates who were working until midnight to get court filings done. A joint subcommittee
considered this suggestion, but it did not take any action at the time.

Recently, the Third Circuit adopted a local rule making the filing deadline earlier in the
day. The Standing Committee has therefore referred the matter back to the joint subcommittee,
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which needs to be recomposed. The joint committee will re-examine the issue and decide whether
to propose a rules amendment or perhaps whether it might be better to let the experiment in the
Third Circuit run its course for a couple of years to see how things go.

A judge member noted that the Third Circuit’s new local rule has elicited an almost entirely
negative reaction from members of the bar. A practitioner member argued that this rule change,
though well-intentioned, would not make people’s lives better. Moving the deadline earlier will
simply ruin the night before. Setting the deadline at five o’clock will really wreak havoc for many
practitioners. Moreover, even if this deadline is not so bad for appellate lawyers—whose briefing
schedule is more predictable and who are not engaged in fact development—it would play out
differently in the district courts.

District-Court Bar Admission Rules

Judge Bates reported on this item. Several of the advisory committees received a proposal
from Alan Morrison and others on a unified bar-admission rule. The proposal would make
admission to one federal district court good for all federal district courts. It would also centralize
the disciplinary process that goes along with court admissions.

A joint subcommittee has been formed with representatives from the Advisory Committees
on Civil, Criminal, and Bankruptcy Rules to review the proposal over the course of the next year
or two. That review may also require some work by the FJC. Professors Struve and Andrew Bradt
will be the reporters for the joint subcommittee. Judge Bates thanked them and the members of the
joint subcommittee for their work.

An academic member commented that a similar proposal had come up in the past and had
a very fraught life. A consultant agreed with the academic member’s remarks. A previous proposal
had managed to unify all the local and state bar associations in America against it.

REPORT OF THE ADVISORY COMMITTEE ON APPELLATE RULES

Judge Jay Bybee and Professor Edward Hartnett presented the report of the Advisory
Committee on Appellate Rules, which last met in West Palm Beach, Florida, on March 29, 2023.
The advisory committee presented three action items and two information items. The advisory
committee’s report and the draft minutes of its last meeting were included in the agenda book
beginning at page 70.

Action Items

Amendments to Rules 35 (En Banc Determination) and 40 (Petition for Panel
Rehearing) and Conforming Changes to Rule 32 (Form of Briefs, Appendices, and Other
Papers) and the Appendix of Length Limits. Judge Bybee introduced this item. The advisory
committee sought final approval of these proposed amendments, which appeared starting on page
103 of the agenda book.

The advisory committee had received a handful of public comments, which were listed in
pages 72-75 of the agenda book. The advisory committee did not recommend any changes in
response to those comments.
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The proposal consolidates Rule 35 into Rule 40. It does not make any substantive changes
to the basis for seeking rehearing from the panel or rehearing en banc. The proposal tries to
simplify and clarify the rules, particularly in response to several comments received about the
multitude of pro se filings.

A judge member agreed with the rule’s statement that rehearing en banc is disfavored. The
member asked for additional background on that language. Judge Bybee noted that the language
was already in the rule; the proposal did not add it. The judge member observed that some of the
public comments had disagreed with that language. Professor Hartnett responded that the advisory
committee had been unmoved by those comments because they were at such odds with the usual,
uncontroversial practice in the courts of appeals.

Upon motion by a member, seconded by another, and without opposition: The Standing
Committee approved the proposed amendments to Rules 32, 35, and 40 and the Appendix of
Length Limits.

Amendment to Rule 39 (Costs). Judge Bybee introduced this item. The advisory committee
sought approval to publish this proposed amendment for public comment. The proposed
amendment appeared starting at page 149 of the agenda book.

In City of San Antonio v. Hotels.com, 141 S. Ct. 1628 (2021), the Supreme Court invited
the advisory committee to clarify what costs are recoverable on appeal and who has the
responsibility for allocating those costs. This proposed amendment does so. It makes a change in
nomenclature by clarifying the distinction between ‘“allocating” costs and “taxing” costs.
“Allocating” means deciding who is going to pay, and “taxing” means deciding how much is going
to be paid. The responsibility for taxing is divided, under the rules, between the district courts and
the courts of appeals. The proposed amendment also clarifies the procedure for asking the court of
appeals to reconsider the question of allocation.

A question not addressed by the proposed rule is what to do about requiring disclosure of
the costs associated with a supersedeas bond, which was the context for Hotels.com. In that case,
there was a very large bond, whose costs were shifted from one party to the other after the case
was over. It was possible that the party that had not sought the bond was going to end up with
significant costs that it may not have anticipated.

As the advisory committee considered this rule, it could not come up with a good
mechanism within the appellate rules for ensuring that disclosure, so the proposed amendment
does not address it. It is fairly rare, but when it does come up, it can be a serious problem, so the
advisory committee recommended that the Civil Rules Committee consider whether an
amendment to Civil Rule 62 might address disclosure.

An academic member asked whether any thought had been given to whether the change in
terminology (“allocating” versus “taxing”) might cause confusion. Judge Bybee reported that the
advisory committee had carefully considered potential transition costs and had concluded that
clarifying the terminology is worthwhile.

A judge member expressed concern that the phrasing “allocated against™ (e.g., “if an appeal
is dismissed, costs are allocated against the appellant™) did not sound right. A style consultant
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agreed, saying that the usual expression would be “allocated to.” Professor Hartnett responded that
“against” is in the existing language (e.g., “costs are taxed against the appellant”), and he explained
that the advisory committee wanted to make clear who is on the hook to pay. Allocating something
“to” someone might suggest that that person is receiving money rather than having to pay it. Judge
Bybee agreed, and he suggested that if the public comments push back against the phrasing, the
advisory committee could look for an alternative.

Upon motion by a member, seconded by another, and without opposition: The Standing
Committee gave approval to publish the proposed amendment to Rule 39 for public
comment.

Amendment to Rule 6 (Appeal in a Bankruptcy Case). Judge Bybee introduced this item.
The advisory committee sought approval to publish this proposed amendment for public comment.
The proposed amendment appeared starting at page 128 of the agenda book.

Judge Bybee explained that appeals from the bankruptcy court generally go either to the
district court or to the bankruptcy appellate panel (“BAP”) in those circuits that have established
one. But under 28 U.S.C. § 158(d)(2), a party may instead petition for direct review by the court
of appeals.

Judge Bybee turned first to the proposed amendment to Rule 6(a), governing direct appeals
from a district court exercising original jurisdiction in a bankruptcy matter. He drew attention to
an important difference between bankruptcy appeals practice and ordinary civil appeals practice —
namely, that the bankruptcy rules set a markedly shorter deadline (14 days instead of 28 days) for
certain postjudgment motions that reset the appeal time. The proposed amendment to Rule 6(a)
provides fair warning that the bankruptcy rules govern. The proposed committee note also provides
a chart setting out relevant Bankruptcy Rules and applicable motion deadlines.

Judge Bybee next highlighted the proposed amendment to Rule 6(c), which governs
permissive direct appeals from the bankruptcy court to the court of appeals under 28 U.S.C.
§ 158(d)(2). Alluding to the fact that current Rule 6(c)(1) renders most of Rule 5 applicable to such
appeals, Judge Bybee stated that Rule 5 did not fit this context very well. Instead, the advisory
committee proposes amending Rule 6(c) to address petitions for review in the court of appeals.
The changes are fairly extensive. The advisory committee had a subcommittee with specialists in
bankruptcy appellate work who have carefully reviewed the proposal.

The representatives of the Bankruptcy Rules Committee said that they supported the
proposal.

Professor Struve thought the proposal would helpfully address some real difficulties and
complexities. She thanked the Appellate Rules Committee chair and reporter and also their
colleagues on the Bankruptcy Rules Committee for their superb work. Judge Bates echoed that
sentiment.

Judge Bates asked why the proposed amendments would change “bankruptcy case” to
“bankruptcy case or proceeding” and whether that change should be explained in the committee
note. Professor Hartnett responded that the advisory committee wanted to ensure that the rule
would cover appeals from both bankruptcy cases and adversary proceedings within those cases.
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He suggested that the proposed committee note’s reference to “clarifying changes” encompassed
this feature of the proposed amendments.

Judge Bates then asked whether the phrase “motions under the applicable Federal Rule of
Bankruptcy Procedure” in proposed Rule 6(a) should say “Rules” because motions may be made
under more than one rule. Professor Hartnett deferred to the style consultants on that, and the
change was made.

An academic member asked whether the advisory committee had discussed and decided to
endorse the First Circuit’s position in /n re Lac-Mégantic Train Derailment Litigation, 999 F.3d
72, 83 (1st Cir. 2021) (holding that “the Bankruptcy Rules”—including their shorter postjudgment
motion deadlines and the implications of those deadlines for resetting appeal time—"apply to non-
core, ‘related to’ cases adjudicated in federal district courts under section 1334(b)’s ‘related to’
jurisdiction”). Professor Hartnett responded that, leaving aside whether that case was correctly
decided under the current rules, the advisory committee had been informed by bankruptcy
specialists that the First Circuit reached the right outcome, so the advisory committee wanted to
make that position explicit in the rule going forward.

Professor Hartnett noted one edit: in the committee note to subdivision (b), removing “(D)”
in the sentence “Stylistic changes are made to subdivision (b)(2)(D),” on page 90, line 209, of the
agenda book.

Upon motion by a member, seconded by another, and without opposition: The Standing
Committee gave approval to publish the proposed amendment to Rule 6 for public comment
with the above-noted changes to the text of subdivision (a) (“Rules”) and the committee note
to subdivision (b).

Information Items

Amicus Disclosures. Judge Bybee reported on this item. The advisory committee again
sought advice from the Standing Committee. The feedback received at the Standing Committee’s
January 2023 meeting was helpful. The proposal was still a working draft and not yet ready for the
Standing Committee’s full consideration.

On behalf of the advisory committee, Judge Bybee posed two questions for the Standing
Committee. The first question related to draft Rule 29(b)(4) on page 99 of the agenda book. The
draft rule required disclosure of any party, counsel, or combination of parties and counsel who
contributed 25% or more of the gross annual revenue of an amicus filer in the prior 12-month
period. At the January discussion, the Standing Committee asked whether the advisory committee
should use a lookback period of the last 12-month period or the prior calendar year. Contrary to
what appeared to be the Standing Committee’s sentiments in January, the advisory committee
believed that the prior 12-month lookback period works better because, although using the
calendar year would be easier, disclosure could also be more easily avoided using a calendar year.

The second question related to draft Rule 29(d), governing disclosure of relationships
between nonparties and an amicus filer. The advisory committee drafted two alternatives, labeled
alpha and beta. Option alpha would require an amicus to disclose a contribution by anyone,
including a member of an amicus organization, of over $10,000 that was earmarked for the
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preparation of an amicus brief. Option beta would carry forward the existing rule, which requires
disclosure of a contribution of earmarked funds but exempts contributions by members of the
amicus. The thinking behind option alpha is that option beta makes it too easy to evade
disclosure—someone who wants to fund an amicus brief need only become a member of the
amicus group. In exchange, the floor for requiring disclosure of a contribution is increased to
$10,000 under option alpha. That amount avoids requiring disclosure for a brief crowdfunded by
many small contributions.

A practitioner member supported the advisory committee’s rationale for the 12-month
lookback period. The member also suggested that another option might be to require disclosure of
contributions made either in the year the brief is filed or the year immediately prior. That way, the
amicus could look at annual figures instead of having to create a new lookback window for each
brief. Judge Bates asked whether that proposal would make the process of checking and making
disclosures overly complicated. Professors Beale and Hartnett raised the question of what the right
denominator for calculating the fraction of revenue contributed would be. Professor Bartell
suggested using the entire period beginning January 1 of the calendar year before the date of filing.

A judge member preferred option alpha because option beta allowed someone to join an
amicus and make a substantial contribution without disclosure being required.

Another judge member wondered whether trade associations keep clear demarcations of
funds that are going to amicus work as opposed to general activities and how a donor would know
to which of those uses its donations were directed. The member also thought that $10,000 in option
alpha was a very high number. The member could understand not wanting to capture small
amounts from crowdfunding, but why not a $5,000 or $7,500 floor?

On the first point, Professor Hartnett responded that the subdivision (b)(4) exception
hinged more on the phrase “received in the form of investments or in commercial transactions in
the ordinary course of business” than on the phrase “unrelated to the amicus curiae’s amicus
activities.” A trade association’s members’ contributions are not generally thought of as
investments or commercial transactions in the ordinary course of business.

As to the second point, the advisory committee had not settled on $10,000—that amount
was set forth in brackets, along with $1,000 as another bracketed alternative. Advisory committee
members who supported using $10,000 argued that, once the contribution reaches that number, the
contributor is very likely to be driving the effort or at least to have a significant hand in it. Instead
of funding coming from a broad membership base, it is coming from a small number of people
who may not be representative of the entire membership. Some alternatives, such as a percentage
of the cost of the brief, were also considered, but they were considered too difficult to implement.

The judge member again indicated a preference for a lower floor, something like $5,000 or
$7,500, in case a small number of entities are pooling resources to be a collective driving force
behind the brief. The member was also unsure what counted as a commercial transaction in the
ordinary course of business. Funds could go into an entity, on a routine basis, to fund all of its
activities, including the activities of its general counsel. The member was concerned that there
would not be an administrable distinction between money to fund an amicus brief and money to
fund the amicus’s legal office.
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Judge Bates remarked that the goal should be a rule that is clear to those subject to it. If it
is unclear what funds do or do not trigger disclosure, the advisory committee should continue to
talk about that.

A practitioner member thought that over-regulation of this area would be a big mistake.
The committee seemed to be bringing into the realm of amicus briefs concepts that applied instead
to lobbying a legislature. The best form of amicus-brief regulation is the discretion of Article III
judges to read them or not read them. The advisory committee also ought to talk with at least the
big trade associations to see whether the proposed requirements are feasible and how complicated
it would be to implement them. And the proposed requirements will hurt smaller organizations.

The member asserted that proposed Rules 29(d) and (e) were a mistake. For example,
lawyers who write amicus briefs for big trade associations do so for free or for a discounted
amount—say, $5,000, $10,000, or maybe $20,000. They work on these briefs to be able to say that
their work influenced a Supreme Court decision.

Judge Bybee asked the member to clarify whether the member was opposed to the beta
alternative version of Rule 29(d), which tracked what is already in the current rule. The member
responded that it was fine if it was already there, but the member would not try to set dollar or
percentage thresholds.

Another practitioner member argued that proposed (b)(4) addressed a real concern—that
is, situations in which big players in an amicus control its filings. As to the exception in proposed
(b)(4), the member read it to exclude ordinary commercial transactions between the trade
association and its members, such as renting space. If that reading is wrong, the member would
view that as a problem.

As to (d), the practitioner member thought option alpha was both over- and underinclusive.
A big problem with alpha was that it permitted nonmembers to contribute anything below $10,000
without triggering disclosure. The member thought that the concern was about background players
who orchestrate large amicus campaigns by donating to many different organizations. The key
control existing today (and in option beta) is that the organization can be seen as credibly speaking
for its members—if a nonmember makes a contribution, the nonmember has to be disclosed.

The practitioner member said, though, that he is skeptical of tying disclosure requirements
to contributions that are earmarked for a particular brief. Large organizations with large budgets
will allocate a portion of annual dues to amicus briefs in general; no funds will ever be targeted to
a single brief, so no disclosure will need to be made. Smaller groups or groups that do not regularly
file amicus briefs probably will not have an allocation for those briefs in their budgets. If a case
comes along that is important to them, they will have to “pass the hat” among their members, and
they will have to disclose. So the rule’s burden then falls disproportionately on different amicus
groups. For many companies, disclosure will mean they will not contribute because they will not
want to be singled out; and amici will be less willing to file if they will have to make a disclosure
because they will believe disclosure will make the brief seem less credible. If the concern is with
those who join just before or after contributing, perhaps the rule should expressly target that
behavior.
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Judge Bybee asked what contribution floor this practitioner member favored for option
alpha. The member did not think crowdfunding was such a big issue, so the member suggested
perhaps a $10 floor. Amicus briefs are not big profit centers, so they often do not cost that much.
If the limit is $7,500, then four contributors who give $7,400 each can provide close to what the
brief will cost without triggering disclosure. The contributors need not have anything to do at all
with the amici, and that seems to be a problem. This member preferred option beta over option
alpha.

A judge member remarked that the underlying concern is the opportunistic arrival of
somebody who wants to control or have a voice in a particular case. Although having a set dollar
amount might be attractive because it’s arguably objective, the member did not know that it would
address the concern.

Another judge member stressed the need for clarity, expressed doubt about how to apply a
disclosure standard that hinges on the intent behind a contribution, and stated that requiring
disclosure of an amicus’s membership raises First Amendment issues. This member favored option
beta.

Another judge member noted that in the courts of appeals, where amicus briefs are less
common, those briefs may be more influential than they are in the Supreme Court. Anecdotally,
amici can be very important and influential; this member reads amicus briefs. The member stressed
once again that the committee should consider a lower dollar-amount threshold in option alpha.
Another important reason to know about who is behind the brief is for recusal reasons—to ensure
that a party for whom a judge should not decide cases does not come to the court through a third
party instead. Asked for a preference between options alpha and beta, the member preferred option
alpha because there needs to be an understanding of who is really driving amicus briefs; the
member acknowledged the need for careful drafting of option alpha given, inter alia, potential First
Amendment concerns. The member separately reiterated doubts about the meaning of the
exception in proposed paragraph (b)(4).

Another judge member agreed that it was not clear what the exception in (b)(4) meant or
how it would be calculated. That member also did not think that the courts of appeals were
expressing a need for a change to Rule 29. The member has not sensed any problem with amicus
briefs. Some members of Congress appear to be concerned about undisclosed backers funding
multiple amicus briefs. By contrast, the problem that the member, as a judge, would be worried
about is whether an amicus was merely another voice for a party in the case. The portion of the
existing rule that would become proposed paragraph (b)(1) is aimed at the latter problem.
Subdivision (d) instead tries to get at the concern voiced by the members of Congress. To solve
that problem (and this member was not sure it was a problem in the courts of appeals), the existing
language may be inadequate because it is limited to those who contribute or pledge money intended
to fund the particular brief, as opposed to amicus briefs generally. Someone could set up
arrangements so as not to pay for any particular brief; instead, they could just fund several
organizations that file amicus briefs in dozens of cases. The member was not sure how best to
address the concern voiced by the legislators.

Judge Bybee thanked the Standing Committee for its helpful input on these difficult
problems.
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Intervention on Appeal. Judge Bybee reported that the advisory committee will consider
whether to add a new rule governing intervention on appeal. There currently is no rule, but the
issue has come up several times in the courts of appeals. The issue was also recently briefed in the
Supreme Court in a case that later became moot.

REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES

Judge Rebecca Connelly and Professors Elizabeth Gibson and Laura Bartell presented the
report of the Advisory Committee on Bankruptcy Rules, which last met in West Palm Beach,
Florida, on March 30, 2023. The advisory committee presented eight action items and four
information items. The advisory committee’s report and the draft minutes of its last meeting were
included in the agenda book beginning at page 179.

Action Items

The Restyled Bankruptcy Rules. Judge Connelly introduced this item, and Professor
Bartell reported on it. The advisory committee sought final approval of the fully restyled
bankruptcy rules, which appeared starting on page 190 of the agenda book.

The restyling project had been an immense effort by the Restyling Subcommittee (chaired
by Judge Marcia Krieger), the style consultants, and Rules Committee Staff. The total number of
bankruptcy rules exceeded that of all the civil, appellate, criminal, and part of the evidence rules,
combined. It was a major project.

Parts VII through IX of the restyled bankruptcy rules were published for public comment
in August 2022. There were five sets of comments. The comments and any changes made since
publication were shown in the agenda book starting on page 429.

The advisory committee was also asking for approval of Parts I through VI of the restyled
rules. The Standing Committee had approved them already over the past two years with the
understanding that the rules would return for approval after the entire restyling was completed.

There have been some modifications to the restyled Parts I through VI since those
approvals were given. Some of the bankruptcy rules have been substantively amended since then,
and the restyled rules now reflect those amendments. The style consultants also did a “top-to-
bottom” review of all the rules, making additional stylistic and conforming changes. And the
Restyling Committee also made corrections and minor changes.

The advisory committee did not believe that any of these updates to the proposed restyled
Parts I through VI were substantive enough to warrant republication for public comment.

Judge Bates commented that the restyling project reflected a monumental collaborative
effort by past and present members of the advisory committee, the leadership of the advisory
committee and its Restyling Subcommittee, and the reporters and the style consultants on a
sometimes-thankless yet important task.

Professor Kimble added that this is the fifth set of restyled rules over 30 years. The rules
committees are done with comprehensive restyling, and that is cause for celebration.
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Professor Garner noted that this is probably the most ambitious project in law reform and
legal drafting that a rulemaking body like the Standing Committee had undertaken in the past 30
years. He noted that the late Judge Robert E. Keeton should be remembered for starting the
restyling project in 1991-92. This could be the culmination of his ambition to see simpler, more
straightforward rules.

An academic member commented that, as a prior reporter to the Bankruptcy Rules
Committee, he participated in a minor restyling of the Part VIII rules. On account of that
experience, he had dreaded the prospect of a complete restyling of the rules, and he wanted to
congratulate everyone involved with this process. It went more smoothly than anyone could
reasonably have hoped, so it really is a cause for celebration.

Upon motion by a member, seconded by another, and without opposition: The Standing
Committee approved the restyled bankruptcy rules.

Amendment to Rule 1007 (Lists, Schedules, Statements, and Other Documents; Time to
File), Conforming Amendments to Rules 4004, 5009, and 9006, and Abrogation of Form 423.
Judge Connelly reported on this item. The advisory committee sought final approval of these
proposed amendments, which appeared on pages 687-95 and 703—05 of the agenda book, and the
accompanying form abrogation.

Rule 1007 sets deadlines for filing items in bankruptcy court. The change pertains to a
requirement for individual debtors in Chapter 7 and Chapter 13 cases. To receive a discharge, a
debtor must complete a course in personal financial management. The current Rule 1007 provides
a deadline for the debtor to file a statement on an official form (Form 423) that describes the
completion of the course. The proposed amendment would instead require that the course
provider’s certificate of course completion be filed.

Rules 4004, 5009, and 9006 would all need to be changed because they refer to a
“statement” of completion, and they would need to refer to a “certificate” of completion. Further,
Official Form 423 would be abrogated because it would no longer serve a purpose.

Professor Bartell noted that the provider of the course furnishes the certificate of course
completion. Many of the course providers actually file the certificates directly with the court. But
if a provider does not, then the debtor would have to file it instead. The advisory committee
received no public comments on this set of proposed amendments.

Upon motion by a member, seconded by another, and without opposition: The Standing
Committee approved the proposed amendments to Rules 1007, 4004, 5009, and 9006, and the
abrogation of Official Form 423.

Amendment to Rule 7001 (Types of Adversary Proceedings). Judge Connelly reported on
this item. The advisory committee sought final approval of this proposed amendment, which
appeared starting on page 696 of the agenda book.

Rule 7001 lists the types of proceedings that count as adversary proceedings in a
bankruptcy case. The amendment would exclude from the list of adversary proceedings actions



JUNE 2023 STANDING COMMITTEE MEETING — MINUTES
PAGE 13

filed by individual debtors to recover tangible personal property under section 542(a) of the
Bankruptcy Code.

This amendment responds to a suggestion by Justice Sotomayor in her concurrence in City
of Chicago v. Fulton, 141 S. Ct. 585 (2021). In that case, the Court decided that the automatic stay
setby 11 U.S.C. § 362(a)(3) did not prohibit the city’s retention of the motor vehicle of a consumer
in a Chapter 13 bankruptcy case. Justice Sotomayor noted that a debtor could use a turnover action
to recover such property, and opined that if the problem with bringing a turnover action is the delay
and cumbersome nature of doing it as an adversary proceeding under Rule 7001, the rules
committee could consider amending the bankruptcy rules. Id. at 594-95 (Sotomayor, J.,
concurring).

The amendment was published for comment this past year. The advisory committee
received only one comment, which supported the amendment.

Upon motion by a member, seconded by another, and without opposition: The Standing
Committee approved the proposed amendment to Rule 7001.

New Rule 8023.1 (Substitution of Parties). Judge Connelly reported on this item. The
advisory committee sought final approval of this proposed new rule, which appeared starting on
page 698 of the agenda book.

Rule 8023.1 would govern the substitution of parties when a bankruptcy case is on appeal
to a district court or BAP. It had not been addressed previously in the rules. The rule is modeled
after Federal Rule of Appellate Procedure 43.

Upon motion by a member, seconded by another, and without opposition: The Standing
Committee approved proposed new Rule 8023.1.

Amendment to Official Form 4104 (Mortgage Proof of Claim Attachment). Judge
Connelly reported on this item. The advisory committee sought final approval of this proposed
amendment, which appeared starting on page 706 of the agenda book.

This proposal amends a provision of the attachment for mortgage proofs of claim. The
change would require that the principal amount be itemized separately from interest. Currently the
form allows them to be combined on one line item, and the amended form would require separate
lines. The advisory committee received one comment on the proposed amended form; it made no
change to the proposed amendment after considering that comment.

Upon motion by a member, seconded by another, and without opposition: The Standing
Committee approved the proposed amendment to Official Form 410A.

Amendment to Rule 3002.1 (Notice Relating to Claims Secured by a Security Interest in
the Debtor’s Principal Residence in a Chapter 13 Case). Judge Connelly reported on this item.
The advisory committee sought approval to publish this proposed amendment for public comment.
The proposed amendment appeared starting on page 709 of the agenda book.
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Rule 3002.1 pertains to cases involving individuals who have filed for Chapter 13
bankruptcy. Because of the structure of Chapter 13, mortgage debt is generally not discharged; but
Chapter 13 debtors can cure mortgage defaults during the case. Even though a default can be cured,
there can be confusion about the accounting of payments during a case and the status of the
mortgage claim at the end of the case. That was the impetus behind the rule—to provide more
information to the borrower and the lender about the status of mortgage claims in these cases.

Judge Connelly reminded the committee about the proposed amendments to Rule 3002.1
that had been published for comment in 2021. Those proposed amendments would have provided
for a mandatory midcase notice issued by the Chapter 13 trustee and would have set a motion
procedure for assessing a mortgage’s status at the end of a Chapter 13 case. The advisory
committee received numerous public comments, and the committee further revised the proposed
amendments in response to those comments.

Although the revisions respond to comments submitted during the public-comment
process, the advisory committee determined that the changes are significant enough to warrant
republication. This is partly because the advisory committee has switched from a mandatory-notice
scheme by one party, the Chapter 13 trustee, to optional motion practice throughout the case, by
either the debtor or the trustee.

The end-of-case procedure is also changed to address concerns about the consequences for
either failing to respond or failing to comply. The consequences are different enough that the
committee thought it would benefit from additional public comments and also thought it was
important to provide notice of the proposed changes.

Professor Gibson added that the advisory committee’s years-long experience with this rule
illustrates the value of notice and publication. Two organizations had suggested significant
amendments to Rule 3002.1: the National Association of Chapter 13 Trustees and the American
Bankruptcy Institute’s Commission on Consumer Bankruptcy. Both organizations advocated a
midcase assessment of the mortgage’s status—the thought being that, if the debtor and the trustee
found out then that, according to the creditor, the debtor had fallen behind in mortgage payments,
there would be time to cure that before the case was over.

But the comment process revealed a lot of concern with that idea, especially from Chapter
13 trustees. A midcase review may not always be needed; there are other ways to get the
information. And different districts handle postfiling mortgage payments differently—the debtor
might continue to pay them directly to the mortgagee, or the trustee might make those mortgage
payments. In districts with the former procedure, the trustee would not have information about
payments made by the debtor. The biggest change is therefore that the midcase review is not
mandatory anymore. It can occur at any time during the case, and either the debtor or the trustee
can ask for it by motion. The subcommittee feels that these changes have improved the proposed
amendments.

A judge member observed that the revised proposal adds a provision for noncompensatory
sanctions. When the claim holder does not comply, there were already remedies making the other
party whole, including attorney’s fees, which would come at a cost to the claim holder. It is not
clear why there should also be noncompensatory sanctions. The member also said that, if
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something more like punitive sanctions were meant, a notice requirement should be considered, as
is usually provided by the rules in such situations.

Judge Connelly said that the proposal for noncompensatory damages was in part a response
to In re Gravel, 6 F.4th 503 (2d Cir. 2021), which held that current Rule 3002.1 does not authorize
punitive sanctions. The new language was intended to clarify that the bankruptcy court could in
appropriate circumstances assess noncompensatory damages. Public comment on this provision
would be useful.

Professor Gibson added that these are cases where the mortgagees are repeat players and
that the failure to comply with the rule in multiple cases might create a need for declaratory,
injunctive, and punitive relief to address the problem. Another judge member stated, however, that
punitive relief seems qualitatively different from declaratory and injunctive relief. Notice should
be required before imposing punitive relief, and consideration should be given to the scope and
framework for such relief. Judge Connelly responded that the rule reflects the approach taken in
Civil Rule 37, and stressed the need for judges to be able to address willful noncompliance with
court orders. The judge member suggested the value of seeking comment specifically on whether
notice should be required before an award of punitive fines.

On the issue of prior notice, Professor Gibson raised the possibility of prefacing the
provision with “if, after notice and a reasonable opportunity to respond,” which Rule 11 uses.
Although this would not spell out all the procedure, Professor Gibson did not think the rule needed
to do so. Professor Struve quoted Rule 3002.1(h)—“If the claim holder fails to provide any
information as required by this rule, the court may, after notice and a hearing, do one or more of
the following:”—which is followed by paragraph (h)(2). She wondered if this provision addressed
the concern with notice.

A judge member thought it did address the notice issue but that it did not explain the need
for the punitive sanction. If a mortgage holder was noncompliant, couldn’t it end up not only
paying attorney fees but also taking a haircut on its claim? Judge Connelly responded that there
would not be a haircut on the claim, because the mortgage would survive the discharge. The
member rejoined that proposed (h)(1) authorizes precluding the claim holder from presenting
information that should have been produced, and argued that this could affect the claim. Judge
Connelly responded that the rule would prevent the claim holder from presenting the omitted
information as a form of evidence in a contested matter or an adversary proceeding in the
bankruptcy case, but that is different from making the debt unenforceable after the case ends.
Although the claim holder might not be able to present the evidence in the bankruptcy case the
rule would not prevent use of the evidence in state-court foreclosure proceedings.

A judge member stressed that adequate notice would require specific mention of punitive
relief if that was under contemplation. “Noncompensatory sanctions,” this member suggested, was
unduly vague. Judge Bates asked what was contemplated by “noncompensatory sanctions” beyond
declaratory and injunctive relief. Professor Gibson and Judge Connelly responded that it would
include punitive damages payable to a party.

As to rules that authorize noncompensatory sanctions, Professor Gibson suggested, for
example, that under Civil Rule 11 a lawyer could be required to attend continuing legal education.
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A practitioner member read the text of Civil Rule 11(c)(4) and pointed out that payments to a party
under that rule seemed to be limited to reasonable attorney’s fees and other expenses; the potential
“penalty” contemplated by that rule is paid to the court. The practitioner member further agreed
with previous comments that nobody would read “noncompensatory sanctions” to mean equitable
relief. If there is a desire that equitable relief be available, it should be spelled out and, as under
Civil Rule 11(c)(2), there should be an opportunity to cure.

An academic member offered background about why courts occasionally need “baseball
bats” in these cases. This rule goes back to the mortgage crisis in 2007-08. Many people filed for
Chapter 13 bankruptcy in large part to save their homes by curing a default on a mortgage in
Chapter 13, while also maintaining their ongoing monthly payments. But it was a huge problem to
figure out the exact amount owed on the mortgage, and it was extremely difficult to get mortgagees
to give that information in a way that could be processed by trustees, debtors, and the courts.
Ongoing compliance was also often an issue because there were not deep-pocketed lawyers on the
debtor’s side. The Chapter 13 trustee is often, but not always, in the mix, and the court has a huge
flow of information that it has to track. The amounts of money in these cases are just not enough,
even if clawed back, to get a mortgagee’s attention, so a stronger measure is necessary to get that
attention.

A judge member questioned whether, if there is no precedent under Rule 11 for imposing
punitive damages payable to another party, there were any authority for a bankruptcy court to
impose such a sanction. Does that need to be authorized by Congress? Is it implicit in the statute?
Such an award, this member suggested, was not a traditional kind of ancillary relief used to enforce
court powers, unlike a fine to the court or contempt.

Another judge member suggested that Rule 11 could provide a model for potential
language—perhaps “reasonable expenses and attorney’s fees caused by the failure, nonmonetary
directives, and, in appropriate circumstances, an order to pay a penalty into court.” (A practitioner
member later made a similar suggestion.)

Judge Bates remarked that there is nothing in the committee note that explains what
“noncompensatory sanctions” means or how declaratory or injunctive relief fits into the scheme.
After looking at Rule 11, which is much more elaborate in terms of certain requirements than this
rule would be, he wondered whether more thought needed to be given to it.

Judge Connelly explained that the proposed amendment responded to the Gravel opinion.
The idea was to allow the bankruptcy court to award something beyond attorney’s fees. The
advisory committee did not specify what that would be—the language “noncompensatory
sanctions” was meant to be general. Judge Connelly agreed that there should be something in the
committee note about that language.

After further discussion, Judge Connelly asked whether, if the language “in appropriate
circumstances, noncompensatory sanctions” were removed, the Standing Committee would give
approval to publish the rest of the rule. Professor Gibson said she would prefer to go forward
without the change to (h)(2) because the rest of this amendment is important. Deferring a vote on
the rest of the rule would delay those changes for another year.
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Professor Capra remarked that the approval is only for public comment. He further
suggested that, in the future, the advisory committee say “award other appropriate relief,” period,
and then add all the explanation in the committee note. The Standing Committee even has the
authority to put the language in brackets and then invite comments on it.

A judge member expressed support for shortening the provision to “award other
appropriate relief.” Professor Bartell expressed concern that if the “including” clause is removed,
an unintended negative inference is created that other appropriate relief no longer includes an
award of expenses and attorney’s fees. Judge Bates expressed concern about whether this
suggestion could increase the likelihood of needing to republish again later.

A practitioner member thought it seemed riskier to take out (h)(2) and not make it an issue
if the Standing Committee would still have to discuss it again in six months. Having public
comment helps the committees improve the rule. Also, in approving something for publication,
the Standing Committee does not necessarily give that same language approval. It is worth seeing
what the reaction to it would be. A judge member demurred to that suggestion, arguing that a
proposal should not be sent out for comment if the committee knows it could not accept that
proposal as drafted.

Professor Hartnett asked whether, if the advisory committee had in mind Civil Rule 37, the
rule could cross-reference Bankruptcy Rule 7037. For example, “any of the sanctions permissible
under Rule 7037.” Professor Gibson responded that some of the sanctions under Rule 37 would
not be applicable here; she would be reluctant to have only a general reference to Rule 7037.
Professor Hartnett said that he thought “appropriate circumstances” might cover that problem.

Professor Cooper asked whether it would work to publish the rule as proposed and
specifically invite comment on the issue. Judge Bates asked what risks would be involved with
that approach and whether it would lessen the risk of having to do any republication. Professor
Gibson thought it would lessen the likelihood of coming back with another amendment. Judge
Bates thought that that approach would give the impression the Standing Committee has approved
that language, and he did not have the sense that the Standing Committee is prepared to give
approval to that language.

Professor Coquillette noted that, in the past, there has been concern when the Standing
Committee permits publication of something that it really would not ultimately approve. The harm
is that people might wonder about the rules process. Simply putting something out to attract
comment when the committee really will not do it is not a good idea. It is different if there is a real
possibility that reading the comments during the comment period could convince the committee
to approve the proposal.

Professor Struve agreed with Professor Gibson that, leaving aside (h), the rest of the rule
seemed likely to provide significant benefit to a population that is a concern for the whole
bankruptcy structure. That benefit has already been delayed past one publication cycle. She also
agreed with those who said it would be peculiar to send something out for comment that the
Standing Committee could not see a way to approve. She also saw the point about flagging that a
piece of the rule may be subject to change in the future; but she was not sure that sending out the
proposal currently in the agenda book could avoid the need for republication in the event that the
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process ends up putting forward some very different proposal. It might be cleaner, if the Standing
Committee agrees that there is a strong normative case for doing so, to publish the rest of the rule
without (h).

An academic member remarked that, although the Standing Committee is historically
reluctant to change a rule and then immediately afterward publish an additional change, doing so
in this case may not pose a serious problem because the sanctions piece is separable. And it would
show that the rules process takes seriously concerns about authority, notice, and operation.

Professor Gibson noted that there was relatively little discussion by the advisory committee
of (h)(2) as opposed to the rest of this rule. So the advisory committee would likely be satisfied
with that outcome.

Judge Bates asked whether a change to the committee note would be needed as well
because the note refers to (h)(2). Professor Gibson answered in the affirmative. A judge member
asked whether it is typical or permissible to issue a committee note on a provision without
amending the provision’s text. The judge member wondered if the advisory committee could issue
a committee note that “other appropriate relief” should be interpreted broadly to include more than
just attorney’s fees, instead of adding “noncompensatory sanctions” to the text. Professor Gibson
responded that a change to a committee note cannot be made by itself.

A style consultant suggested adding the word “any” before “other appropriate relief” and
deleting “and, in appropriate circumstances, noncompensatory sanctions.” The committee note
would then state that “any” was added to show that the advisory committee did not intend to limit
the recovery to reasonable expenses and attorney’s fees—a diplomatic way of saying that the
amendment was intended to address the Second Circuit’s erroneous decision.

Professor Marcus observed that the 2015 committee note to the amendment of Civil Rule
37(e) stated that the amendment rejected certain Second Circuit caselaw.

Judge Bates asked the advisory committee’s representatives whether that kind of change
would be consistent with what the Bankruptcy Rules Committee decided to do here and whether
it would simply ignore the issues raised with respect to what the further relief is, instead letting the
courts deal with that. Professor Bartell responded that it would be consistent with the advisory
committee’s decision and that it would also be consistent with other bankruptcy rules that also call
for other appropriate relief upon a violation. Those rules do not say what procedural mechanisms
must be adopted to impose that other relief, but that is consistent with how the phrase is treated in
other bankruptcy rules. Judge Bates then asked whether there had been discussion of whether
punitive damages fell within “other appropriate relief.” Professor Bartell said that she had not
researched the question, and Judge Connelly said that the advisory committee had not discussed
it.

Professor Struve admired the elegance of the proposal to add “any” and a change to the
committee note. But she did wonder, if there are instances of “other appropriate relief” sprinkled
throughout the bankruptcy rules, whether adding “any” to this one would create an unwanted
negative inference. The style consultant responded that the committee note’s express statement
about why “any” was added would be the reason for the difference. Judge Bates noted that some
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judges look at only the text of the rules to determine what they mean, not the committee notes—
would that lead to a possible view that they have two different meanings?

A judge member commented that, if the committee note only disapproves of the In re
Gravel decision, it is not clear what the note actually does. If the note is going to say that certain
actions are authorized, the member would want to know what those actions are. Judge Bates agreed
that a vague committee note that does not say expressly what the amendment authorizes would
lead to divergent comments that the advisory committee would ultimately have to resolve.

A judge member was leery of making any substantive changes or hints right now. Normally
in the rules process, this would have been a proposal, and then the Standing Committee would give
feedback to the advisory committee. People would have talked about Civil Rules 11 and 37. If
there is a Rules Enabling Act obstacle to creating a punitive damage remedy, that would have been
discussed. But all of that was skipped because of how this issue, through no one’s fault, has arisen.
The member would rather hold off six months or a year and then deal with this issue separately
rather than today without any preparation.

Another judge member agreed and added that, depending on what the scope of the relief
under paragraph (h)(2) is, there may be a need to change the procedural protections. Just changing
a word is not going to deal with the problem.

Judge Connelly thanked the Standing Committee for the helpful discussion. The proposed
changes to Rule 3002.1 apart from proposed subdivision (h)(2) create a new, necessary, and
beneficial mechanism, one in which there has been an interest for a while. Seeking republication
of those provisions, excepting those in paragraph (h)(2), is warranted now. Given the comments
today, it would be more appropriate to return to the advisory committee for more robust, thorough
evaluation of Rule 3002.1(h)(2). It is unclear whether that will result in a proposed amendment at
some point. An amendment may even be premature in light of the developing caselaw.

A member moved to approve the proposed amendment, without the proposed changes to
paragraph (h)(2), for publication, and another member seconded the motion. Judge Bates opened
the floor to further discussion.

Professor Struve asked whether, despite omitting the proposed changes to paragraph (h)(2),
the semicolon and word “and” at the end of paragraph (h)(2) would remain. Judge Connelly
answered that, yes, the semicolon and “and” would remain.

An academic member encouraged the committee members to read the Second Circuit’s /n
re Gravel case, both the majority opinion and the dissent (with which the member agreed). As far
as the member knew, that is the first appellate decision with that particular holding. The member
also thought the committee members should congratulate themselves because the rules process
was working well. The Gravel decision was driven in part by Taggart v. Lorenzen, 139 S. Ct. 1795
(2019), which potentially destabilized a bankruptcy court’s ability to enter sanctions. It would be
appropriate to give greater and deeper thought to Taggart’s implications when considering a
potential sanctions regime.
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After further discussion it was clarified that the committee note would be modified by
deleting the third sentence in the last paragraph—*“It also expressly states that noncompensatory
sanctions may be awarded in appropriate circumstances.”

Upon a show of hands, with no members voting in the negative: The Standing Committee
gave approval to republish the proposed amendment to Rule 3002.1 for public comment with
the following changes: No amendments to (h)(2) were retained, except for adding a semicolon
and the word “and” at the end; and the third sentence in the last paragraph of the committee
note was struck.

Amendment to Rule 8006(g) (Request for Leave to Take a Direct Appeal to a Court of
Appeals After Certification). Judge Connelly reported on this item. The advisory committee
sought approval to publish this proposed amendment for public comment. The proposed
amendment appeared on page 728 of the agenda book.

The proposed amendment would amend subdivision (g) so as to dovetail with the proposed
amendments to Appellate Rule 6(c) approved for publication for public comment earlier in the
meeting.

Upon motion by a member, seconded by another, and without opposition: The Standing
Committee gave approval to publish the proposed amendment to Rule 8006(g) for public
comment.

Official Forms Related to Rule 3002.1. Judge Connelly reported on this item. The advisory
committee sought approval to publish these proposed official forms for public comment. The
proposed official forms appeared starting on page 729 of the agenda book.

Official Forms 410C13-M1, 410C13-MI1R, 410C13-N, 410C13-NR, 410C13-M2, and
410C13-M2R are the companion official forms to proposed amended Rule 3002.1. None of these
forms was affected by the decision (described above) to withdraw the request to publish the Rule
3002.1(h)(2) proposal.

Upon motion by a member, seconded by another, and without opposition: The Standing
Committee gave approval to publish the proposed Official Forms 410C13-M1, 410C13-M1R,
410C13-N, 410C13-NR, 410C13-M2, and 410C13-M2R for public comment.

Information Items

Suggestion to Require Complete Redaction of Social Security Numbers from Filed
Documents. Professor Bartell reported on this item.

Senator Ron Wyden of Oregon sent a letter to the Chief Justice of the United States in
August 2022, in which he suggested that federal-court filings should be scrubbed of personal
information before they are publicly available. Portions of the letter suggested that the rules
committees reconsider a proposal to redact entire Social Security numbers from court filings.

The Bankruptcy Code requires that Social Security numbers be included on certain
documents either in whole or only partially redacted. See §§ 110, 342(c)(1). The advisory
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committee cannot change those requirements because they are statutory, but there may be some
circumstances where full redaction is possible and appropriate.

But the Advisory Committee has become aware that the Judicial Conference’s Committee
on Court Administration and Case Management (“CACM”) has asked the FJC to design and
conduct studies regarding the inclusion of certain sensitive personal information in court filings.
Those studies would update the privacy study issued by the FJC in 2015. They would gather
information about compliance with privacy rules and the inclusion of unredacted Social Security
numbers in court filings. The advisory committee has decided to defer consideration of the
suggestion while those new studies are underway.

Suggestion to Adopt a National Rule Addressing Debtors’ Electronic Signatures.
Professor Gibson reported on this item.

An attorney suggested the adoption of a national rule to allow debtors to sign petitions and
schedules electronically without requiring their attorneys to retain the original documents with wet
signatures.

But only a year ago, in its Spring 2022 meeting, the advisory committee decided not to take
further action on a suggestion by CACM to consider a national rule on electronic signatures of
non-CM/ECF users. The advisory committee decided then that a period of experience under local
rules addressing e-signatures would help inform any national rule, and it reasoned that e-signature
technology would also probably develop and improve in the meantime.

In light of that recent decision, the advisory committee decided to defer further
consideration of this suggestion to a later date. Nothing has changed since a year ago. Also, the
project on electronic filing by self-represented litigants may also have implications for the e-
signature issue.

Suggestions Regarding the Required Course on Personal Financial Management.
Professor Gibson reported on this item.

The advisory committee continues to consider suggestions concerning the course on
personal financial management discussed earlier.

Professor Bartell’s research has shown that, in a single year, thousands of debtors’ cases
were closed without a discharge because of the debtors’ failure to file proof that they have taken
this course. Debtors in that situation have to pay to reopen their cases to file the certificates. The
Consumer Subcommittee has been considering whether and how the rules might be amended to
decrease that number.

One question is whether to change the deadlines for the filing of those forms—now
certificates of completion—or perhaps to require simply that they be filed by the point at which
the court rules on discharge. There is also a rule that requires the court to remind debtors of this
requirement if they haven’t filed it within 45 days after the petition. Another question is whether
the date for that notice reminder should be changed or whether more than one notice should be
given.
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Proposed Amendment to Rule 1007(h) to Require Disclosure of Postpetition Assets.
Professor Gibson reported on this item.

The advisory committee continues to consider requirements to disclose assets acquired
after a petition is filed in an individual Chapter 11 case or in a Chapter 12 or 13 case. In such cases,
which may last several years, the Bankruptcy Code specifies that the property acquired by the
debtor during that period is property of the estate.

The current rule requires filing a supplemental schedule for only certain postpetition assets
obtained within 180 days after filing the petition. Judge Catherine McEwen, a member of the
advisory committee, suggested an amendment to cover all postpetition property in individual
Chapter 11, Chapter 12, and Chapter 13 cases.

The Consumer Subcommittee thought that one of the problems with such a rule is how to
capture what property needs to be disclosed. It would be impossible to report everything that comes
into a debtor’s ownership over a three-to-five-year period. Should the rule mandate disclosing only
certain types of property, such as only property that has a substantial impact on the estate? Also,
courts that currently impose a disclosure requirement by local rule do so in different ways, so there
is a lack of uniformity.

The Consumer Subcommittee was not sure there was a problem that needed to be solved.
The issue was further discussed at the advisory committee meeting. There, Judge McEwen noted
that the Eleventh Circuit has strong case law about judicial estoppel when a debtor has not revealed
property in the bankruptcy case. Debtors can lose the right to pursue an undisclosed claim, such
as a tort action based on a postpetition injury, and creditors can lose the benefit of such claims. By
requiring disclosure, that problem could be avoided. So the advisory committee asked the
subcommittee to consider the matter further.

REPORT OF THE ADVISORY COMMITTEE ON CIVIL RULES

Judge Robin Rosenberg and Professors Richard Marcus, Andrew Bradt, and Edward
Cooper presented the report of the Advisory Committee on Civil Rules, which last met in West
Palm Beach, Florida, on March 28, 2023. The Advisory Committee presented three action items
and several information items. The Advisory Committee’s report and the draft minutes of its last
meeting were included in the agenda book beginning at page 784.

Action Items

Amendment to Rule 12(a) (Time to Serve a Responsive Pleading). Judge Rosenberg
reported on this item. The advisory committee sought final approval of this proposed amendment,
which appeared starting on page 826 of the agenda book.

The amendment makes clear that the times to serve a responsive pleading set by Rules
12(a)(2)—(3) are superseded by a federal statute that specifies another time. It came about because
some litigants in Freedom of Information Act cases had difficulty obtaining summonses that called
for responsive pleadings within the statute’s 30-day deadline; without the amendment, it was not
clear if a statute prescribing a different time would apply to the United States under this rule.
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Upon motion by a member, seconded by another, and without opposition: The Standing
Committee approved the proposed amendment to Rule 12(a).

Amendments to Rules 16(b)(3) (Scheduling and Management) and 26(f)(3) (Discovery
Plan) Related to Privilege Logs. Judge Rosenberg reported on this item. The advisory committee
sought approval to publish these proposed amendments for public comment. The proposed
amendments appeared starting on pages 828 and 846 of the agenda book.

These amendments deal with the privilege-log problem and address early in the case how
the parties will comply with the requirements of Rule 26(b)(5)(A). The goal is to get the parties to
address issues pertaining to privilege logs during their Rule 26(f) conference, in order to reduce
burdens while still providing sufficient information about documents being withheld and to reduce
the number of unexpected problems at the end of discovery.

The proposed amendments were presented for approval for publication at the Standing
Committee’s January 2023 meeting. There were concerns about the committee notes’ length, so
the advisory committee took the amendments back for further consideration. The notes are now
half as long.

Upon motion by a member, seconded by another, and without opposition: The Standing
Committee gave approval to publish for public comment the proposed amendments to Rules
16(b)(3) and 26(f)(3).

New Rule 16.1 (Multidistrict Litigation). Judge Rosenberg reported on this item. The
advisory committee sought approval to publish for public comment this proposed new rule, which
appeared starting on page 831 of the agenda book.

Since 2017, the Multidistrict Litigation (“MDL”) Subcommittee and the advisory
committee have considered whether to propose a rule to govern MDLs. The MDL Subcommittee
has heard many times from attorneys in both the plaintiffs’ and defense bars, experienced and first-
time transferee judges, and groups including Lawyers for Civil Justice and the American
Association for Justice. Judge Rosenberg thanked them for all of the time and meaningful input
that they have given the subcommittee. The proposed rule has been well received by all of these
groups and was overwhelmingly supported by the transferee judges at the recent transferee-judge
conference last fall.

Judge Rosenberg addressed a common question: why is an MDL rule needed? MDLs
account for a large portion of the federal docket: 69.8% as of May 2023, up from about 1.3% in
1981. Many judges will be assigned MDLs and will look to the rules for guidance. The Judicial
Panel on Multidistrict Litigation is making a concerted effort to expand assignments of MDLs to
new judges, and there are more leadership appointments to diverse groups of lawyers. From
January 1, 2019, to May 31, 2023, out of 96 new MDLs, 40 went to first-time transferee judges.
In 2023 alone, the panel has centralized eight MDLs before eight different judges, six of whom
are first-time transferee judges.

The advisory committee and the groups with which it has been working feel it is essential
for the court to take an active and informed role early in an MDL proceeding. There are issues that
become problematic unless addressed at the outset of the action, particularly in large MDLs.
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Transferee judges have also expressed concern that they lack clear, explicit authority for some of
the things that they are doing, which most agree are necessary to manage an MDL.

Rule 16 just addresses two-party litigation, and Rule 23 addresses class actions, but we
have nothing for MDLs. Managing an MDL is broader than managing a non-MDL proceeding. It
is critical for a transferee judge to have a more active management role in an MDL.

The advisory committee used a three-part test to determine whether to go forward with this
new rule. First, is there a problem? Yes, there are circumstances in which courts start off on the
wrong foot in an MDL and that could cause many problems down the road. Second, is there a
rules-based solution? Yes, this proposed rule helps solve the problem by addressing issues early
and laying the groundwork for effective case management. Third, would a rules-based solution
avoid causing harm? Yes, the advisory committee believes that the proposed rule avoids harm by
using the word “should” (with respect to the court’s management of MDLs).

Rule 16.1 focuses the court and the parties on the management issues that can effectively
move an MDL forward from an early point, yet the rule recognizes that not all MDLs are alike,
that no one size fits all. So the rule is drafted to provide both helpful guidance and flexibility in
managing the proceeding.

The advisory committee carefully considered the helpful comments of the Standing
Committee at its January 2023 meeting, and many of those comments were incorporated into the
revised rule.

In subdivision (a), the advisory committee settled on the word “should”—in most but not
all MDLs, the court should schedule an initial management conference. The term “should”
indicates that reality, while still providing some flexibility. “Should” has been interpreted as a clear
directive in many instances and several of the civil rules already use it.

As for subdivision (b), the advisory committee’s view is that appointing coordinating
counsel helps the court get the case moving. The role of coordinating counsel is limited to the
initial conference. The rule provides flexibility both to the court, to determine what issues
coordinating counsel should address, and to the parties, to inform the court about the case’s status.
The advisory committee settled on “may” because an MDL may or may not need coordinating
counsel for the initial management conference.

For subdivision (c), the advisory committee chose the first of the two alternatives of the
version of Rule 16.1(c) presented at the January 2023 Standing Committee meeting. Most
comments preferred this alternative, which lists a cafeteria-style menu of options (reflecting that
there is no one-size-fits-all framework for an MDL). It is not a mandatory checklist. Paragraph
(c)(1) was modified to say “whether leadership counsel should be appointed” rather than assuming
they would be. More specifics were added to the subparagraphs and the committee note to clarify
the issues to consider at the initial stages of the MDL. The committee note to paragraph (c)(1)(A)
lists factors to consider when selecting leadership counsel. Paragraph (c)(4) was revised in direct
response to comments from the Standing Committee about identifying issues, vetting claims, and
exchanging information early in the case. Rather than the previous reference to “whether” the
parties will exchange information, (c)(4) now refers to “how and when” they will do so. Paragraph
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(c)(6) (concerning discovery) was modified to eliminate the word “sequencing” and make it more
general. Paragraph (c)(9) is newly added. The court can play a significant role in making sure the
settlement process is fair and transparent. Rule 16 already authorizes the court to play some role
in the process. In paragraph (c)(12), the advisory committee did not include the word “special”
with “master.” It recognizes that the court may make decisions and appointments using its inherent
authority. The committee note, in its opening paragraph, uses the phrase “just and efficient
conduct” in response to a comment from the Standing Committee about directing the parties to
adhere to the Rule 1 principles of just, speedy, and inexpensive determinations.

Professor Marcus added that this draft rule is the product of long deliberations, and the
advisory committee needs public comment on it. Professor Bradt, as both an outsider and a recent
insider to the process of developing the rule, thought it extraordinary how much information and
outreach and response from interested parties there has been. He thought it an extensive and
admirable process.

A practitioner member expressed continuing concerns about the proposal. The member’s
primary concern was with the committee note, which the member felt was doing the rulemaking
rather than the rule. The member gave several examples of portions of the committee note that
caused the member concern. These included examples of sentences that the member felt could be
omitted as superfluous or confusing, language in the note indicating that a single management
conference might suffice for a given MDL, a sentence discussing individual-class-member
discovery in class actions, and language suggesting that the court may have a right to know about
the status of settlement negotiations. The most important issue for the member was the standard
for selecting leadership counsel. The committee note to subdivision (c)(1)(A), this member argued,
should not require each leadership counsel to responsibly and fairly represent all plaintiffs, because
there can be conflicts among the plaintiffs. Further, the criteria should include the number and
value of claims that counsel represents in the MDL; when the leadership counsel include those
representing the greatest financial interests, that can help avoid a problem with opt-outs.

Another practitioner member countered that the proposed Rule 16.1 fills an important gap.
This member, too, could suggest specific changes, but would resist the temptation to do so because
the proposed rule was ready for publication. The newer judges and practitioners who are playing
important roles in contemporary MDL practice need such a rule, particularly in the absence of an
updated version of the Manual for Complex Litigation. This member felt it was useful for the
committee note to mention discovery in class actions, because MDLs often encompass class
actions. Judge Bates responded that the other member had raised legitimate questions whether the
committee note to a rule on MDLs should address discovery in class actions, and also whether the
list of criteria for leadership counsel should include the size and number of claims represented.

A judge member stated that the rule is ready for publication. An effort is ongoing to
broaden the MDL bench, and training for new judges is important. Professor Coquillette agreed
that the rule was ready for publication and he congratulated the advisory committee, though he
also expressed concern that committee notes should not try to fill the role of a treatise. Another
judge member praised the rule for setting a conceptual framework and focusing on the basics. This
member suggested requesting comment on the compensation of counsel. Taken together, this
member said, the rule text and committee note might be read to authorize the use of common
benefit funds, and there is debate on whether that mechanism can be used in an MDL. Another
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judge member predicted that the rule would be very helpful but also warned that the committee
note would be cited more often than the rule, because the note addresses the most nettlesome
issues; if the committee wished to deal with those issues, this member suggested, it should do so
in rule text. Judge Bates predicted that the committee would receive disparate comments on the
notes’ best practices advice, and wondered how it would address those contending viewpoints.
Another judge member said that the rule was ready for publication, and it would help to protect
district judges from being reversed on appeal, but this member voiced some uneasiness about the
committee notes.

Judge Bates commented that the rule’s title, “Managing Multidistrict Litigation,” promises
more than the rule delivers. The rule really concerns just the initial management conference.

The practitioner member who had initially raised several concerns asked to change, in the
second paragraph of the committee note to paragraph (c)(1), the phrase “responsibly and fairly
represent all plaintiffs” to “adequately represent plaintiffs.” In the same paragraph, the member
also asked to replace “geographical distributions, and backgrounds” with “geographical
distributions, backgrounds, and the size of the financial interests of plaintiffs represented by such
counsel.” The member further suggested, in the second paragraph of the portion of the committee
note to paragraph (c)(4), striking the third sentence (concerning discovery in class actions).

A judge member asked whether the practitioner member’s suggested term “adequately”
was intended to incorporate adequacy as the term is understood in Rule 23(a)(4)? In doing so, a
lot of the class-action case law might implicitly be incorporated. The practitioner member
responded that he found the terms “responsibly and fairly” problematic because those words do
not appear anywhere else and their meaning is unclear. He also objected to addressing the
appointment of leadership counsel in the committee note instead of in rule text. Judge Rosenberg
confirmed that the advisory committee stayed away from “adequately” because it did not want
there to be confusion with Rule 23.

As to the practitioner member’s suggestion that the note to (c)(1) should advise the judge
when selecting leadership counsel to keep in mind “the size of the financial interests of plaintifts
represented by ... counsel,” Judge Rosenberg noted that the next sentence, beginning with “Courts
have considered the nature of the actions and parties,” showed that the nature of the actions is
contemplated as a factor, though perhaps it is not clear enough for the point being made about the
size of the financial interest. She also did not know how a judge would know the size of the
plaintiffs’ financial interests. An early census might disclose the number of claims represented by
someone under consideration for leadership, but would not disclose their size. The practitioner
member responded that, in securities cases, it is done all the time for appointing lead counsel at
the start of a case. Professor Marcus interjected that securities cases are different. An article by
Professor Jill E. Fisch in the Columbia Law Review contrasted them with mass torts in particular.
And some of the people attending this meeting had previously urged that it was important not to
accept numbers as indicative of valid claims, whatever the size of the claims.

The practitioner member responded that, rather than having rules to deal with all of these
difficult issues, the committee is burying those issues in the committee note. These topics are
contentious, and the financial interest is a factor that a judge could take into account in a products-
liability case or in any other MDL. If one lawyer represents $5 billion in claims and another
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represents $100 million in claims, and the judge selects as lead counsel the one with $100 million,
there will be opt-outs.

Judge Rosenberg still was not clear how a judge would know the financial value. And
including language like that could encourage people to simply get lots of claims filed, even
nonmeritorious ones, if the word on the street is that, if the judge sees that someone has a lot of
dollars and a lot of claims, that person will get leadership. She understood the practitioner
member’s point and wondered if there were a way to word the committee note to capture it. The
language was intended to be comprehensive and to take a lot of factors into account. The closest
the committee note got was referring to the nature of the actions—Ilooking at what the applicant
for leadership has in the way of actions. Are there a lot of them? Are they high-enough value such
that the applicant should be in leadership?

Judge Bates thought this to be a debatable point with merit to each side. There has not yet
been a suggestion of language that resolves the debate; public comment may help.

A judge member remarked that mass-tort cases are not the same as securities cases. If a
judge goes with the number or value of claims, that will favor those plaintiffs’ counsel who have
advertiser relationships. In the member’s state, in coordinated proceedings in which counsel
organize themselves, counsel do not always select as leaders the lawyers with the biggest
numbers—they may not be the ones who will make the best presentation on the issues that will
decide the case. The member agreed with Judge Rosenberg that relying on claim numbers or value
could incentivize putting in massive numbers of cases. Further, a judge may not always know at
the beginning who will have the most clients. Sometimes, particularly if there are both a federal
and a state MDL, parties wait for the initial rulings to see where they want to file.

Professor Bradt observed that MDLs vary and are fluid. An MDL may be created at
different times in a controversy’s lifecycle. Sometimes an MDL is created after it is already known
who will be involved, and sometimes an MDL is created very early in anticipation of the filing of
a lot of future cases. Moreover, one of the things that the rule anticipates is that leadership is also
fluid. As the circumstances of the case change, the transferee judge may find it necessary to change
the leadership structure. The leadership piece of the rule is capacious in order to account for that.

The practitioner member who had been proposing revisions to the committee note
suggested that, if the committee note stopped after paragraph one or paragraph two, the rule would
then do what it was intended to do—identify topics for the initial conference. It would be a modest
rule, not an attempt to cover the waterfront. But right now, the note is trying to cover the waterfront.
Instead, a rule on each one of these topics should be made.

Judge Bates asked the advisory committee’s representatives what changes, if any, they
would like to adopt before asking the Standing Committee to approve the proposal for publication.

As to the rule’s title (“Managing Multidistrict Litigation™), Judge Rosenberg remarked that
the advisory committee had gone back and forth. Although the lion’s share of the proposed rule is
about the initial management, the rule does address later proceedings as well. For example,
paragraph (c)(8) speaks of a schedule for additional management conferences with the court. So
the advisory committee had stuck with “Managing Multidistrict Litigation” instead of “Initial
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Management.” A judge member suggested changing the rule’s title to simply “Multidistrict
Litigation.” Rule titles usually do not include gerunds. Judge Rosenberg accepted this suggestion
on behalf of the advisory committee.

Professor Marcus responded to a previous remark that there is always more than one
management conference. He noted that the rule is not a command to have more than one. Paragraph
(c)(8) lets the judge order the lawyers to provide a schedule for further management meetings.
Subdivision (d) also advises the judge to be more flexible than under Rule 16 in making revisions
to the initial management program. Of the two kinds of issues raised about the rule at today’s
meeting—smaller wording issues versus more fundamental issues about what should be included
in the rule—the wording issues seemed more promising to look at today. Professor Marcus
suspected that there would be a long compilation of public comments if the rule were published.

In response to a suggestion by Judge Bates, Judge Rosenberg stated that subdivision (¢)’s
text would say simply “any matter listed below” rather than “any matter addressed in the list
below.”

Professor Marcus agreed with Judge Bates that the reference to Rule 16(b) in the fourth
paragraph in the committee note on paragraph (c)(1) should instead be a reference to Rule 16.1(b).

Judge Bates had asked whether paragraph (c)(6) should say “to handle discovery
efficiently” instead of “to handle it efficiently”; after discussion with the style consultants, the
advisory committee representatives decided not to make that change.

Judge Rosenberg agreed with Judge Bates that “Even if the court has not” in the committee
note to paragraph (c)(9) should be changed to “Whether or not the court has.”

A practitioner member asked if the advisory committee wanted to retain (in the second
paragraph of the committee note to paragraph (c)(4)) the sentence about discovery from individual
class members. Another practitioner member supported deleting that sentence because it
concerned class actions, not MDLs. The practitioner member who had previously expressed
support for keeping the sentence suggested that the problem with the sentence was its statement
that “it is widely agreed” that such discovery is often inappropriate. There is nothing in Rule 23
law about this, but there is a lot of caselaw. This member suggested that perhaps better language
would be, “For example, it may be contended that discovery from individual class members is
inappropriate in particular class actions.” An academic member questioned why the example
should be included in the note. Whether it is accurate or not, it may be better to take it out or find
another example. The practitioner member responded that it comes up in hybrid class MDLs in
which there are both class actions and individual claims arising from the same product or course
of conduct. The example is a way of reminding courts that they may be dealing with different
standards, issues, terminology, and decisions based on whether they are dealing with the individual
component or the class component of an MDL.

A practitioner member again raised the question whether all leadership counsel must
responsibly and fairly represent all plaintiffs. Another practitioner member responded that it might
be wiser to say that they will fairly and reasonably represent the plaintiffs or the group of plaintiffs
they are appointed to represent. The reason there are diverse leadership groups in MDLs is that
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some will represent class plaintiftfs, for example, while others will represent a particular type of
claim. “All” plaintiffs may be too literal.

Judge Rosenberg agreed that the proposed committee note should be modified to remove
the word “all” in the phrase “responsibly and fairly represent all plaintiffs” in the second paragraph
of the committee note to paragraph (c)(1). She also agreed that the second paragraph of the
committee note to paragraph (c)(4) should be modified to remove the sentence about class-member
discovery.

Upon motion by a member, seconded by another, and without opposition: The Standing
Committee gave approval to publish the proposed new Rule 16.1 for public comment with
one change to the title of the proposed rule (striking “Managing”), one change to the text of
subdivision (c¢) (replacing “any matter addressed in the list below” with “any matter listed
below”), and the following changes to the committee note as printed in the agenda book:

e In the second paragraph of the note to paragraph (c)(1), “all” was struck from the phrase
“responsibly and fairly represent all plaintiffs.”

¢ In the fourth paragraph of the note to paragraph (c)(1), “Rule 16(b)” was changed to “Rule
16.1(b).”

¢ Inthe second paragraph of the note to paragraph (c)(4), the third sentence (which concerned
class-member discovery and began “For example, it is widely agreed”) was struck.

e In the note to paragraph (c)(9), the phrase “Even if the court has not” was changed to
“Whether or not the court has.”

Information Items

Discovery Subcommittee Projects. Professor Marcus reported on this item. This
subcommittee is considering four issues, of which one may not pan out, and the others are in
various states of evolution.

One issue is how to serve a subpoena. Rule 45(b)(1) says that service requires “delivering”
the subpoena to the witness. Does that mean in-hand? By Twitter? Perhaps there are amendments
that could improve the rule. Rules Law Clerk Chris Pryby wrote an excellent memorandum on
state practices for serving subpoenas. The subcommittee will consider that new information.

Second, the subcommittee is considering whether to make rules about filings under seal.
The agenda book shows how the subcommittee’s thinking has evolved. When the subcommittee
first learned about an Administrative Office project on sealed filings, the subcommittee thought it
should wait for that project to finish; now the subcommittee has been told it should not wait. One
question is: what standard should be used? The subcommittee’s initial effort provides simply that
the standard is not the same as that governing issuance of a protective order for information
exchanged through discovery. Another question is: what procedures should be used? The
subcommittee identified a wide variety of procedural issues, listed on pages 810—11 of the agenda
book, that could be addressed by a uniform national rule. But the scope of what would ultimately
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be addressed is uncertain. Professor Marcus asked for input on whether clerk’s offices would
welcome a national rule on this.

Third, Judge Michael Baylson submitted a proposal concerning discovery abroad under
Rule 28 (Persons Before Whom Depositions May Be Taken). This is not a rule that most attorneys
often deal with. The subcommittee is beginning to look at this proposal.

Finally, the FJC has completed a thorough study of the mandatory-initial-discovery pilot
project. Its findings do not appear to support drastic changes to the rules. The subcommittee will
consider whether any changes to the rules are warranted in light of the study.

* * *

After the Civil Rules Committee delivered this information item, it temporarily yielded the
floor to the Evidence Rules Committee. The Report of the Civil Rules Committee continued after
the conclusion of the Evidence Rules Committee presentation.

REPORT OF THE ADVISORY COMMITTEE ON EVIDENCE RULES

Judge Patrick Schiltz and Professors Daniel Capra and Liesa Richter presented the report
of the Advisory Committee on Evidence Rules, which last met in Washington, D.C., on April 28,
2023. The advisory committee presented five action items and one information item. The advisory
committee’s report and the draft minutes of its last meeting were included in the agenda book
beginning at page 910.

Action Items

New Rule 107 (Illustrative Aids). Judge Schiltz reported on this item. The advisory
committee sought final approval of new Rule 107, which appeared starting on page 920 of the
agenda book.

[llustrative aids are not themselves evidence. They are instead devices to help the trier of
fact understand the evidence. Illustrative aids are used in virtually every trial, but the Federal Rules
of Evidence do not address them. Nor do the other rules of practice and procedure. The new rule
would fill this gap.

The rule as published would do five things. First, it would define illustrative aids, and it
would give judges and litigants a common vocabulary and at least a touchstone in trying to
distinguish illustrative aids from admissible evidence.

Second, it would provide a standard for the judge and the parties to apply in deciding
whether an illustrative aid may be used: the utility of the aid in assisting comprehension must not
be substantially outweighed by the danger of unfair prejudice, confusing the issues, misleading the
jury, undue delay, or wasting time. The advisory committee specifically asked commentators to
address whether it should be just an “outweighed” standard or a ‘“‘substantially outweighed”
standard.
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Third, the new rule as published provided a notice requirement. Before showing the jury
an illustrative aid, a litigant would first need to show it to the other side and give the other side a
chance to object.

Fourth, the rule bars illustrative aids from going to the jury room unless the parties consent
to it or the court makes an exception for good cause.

Finally, the rule would require that, where practicable, illustrative aids be made part of the
record so that, if an issue about an illustrative aid comes up on appeal, the appellate court has it in
the record.

Professor Capra listed several changes to the proposed rule’s committee note made since
its publication for public comment but not noted in the agenda book. (These changes are among
those listed at the end of this section.) He then discussed the public comments on the proposed
new rule. There were many comments and much opposition to the notice requirement.
Commenters gave various arguments against the notice requirement, including that it would make
litigation more expensive, that it was unnecessary, and that it would steal attorneys’ thunder. The
advisory committee decided to delete the notice requirement from the proposed rule and instead
discuss the issue of notice in the committee note.

Professor Capra also discussed the advisory committee’s decision to use the “substantially
outweighed” standard. This standard tracks that in Rule 403, and it is geared toward admitting
illustrative aids. Based on the public comment, the advisory committee decided that it did not make
sense for different tests to apply to evidence and illustrative aids.

Public comment also led the advisory committee to choose the new rule’s location within
the Federal Rules of Evidence. The rule was published for public comment as Rule 611(d) because
Rule 611(a) is frequently used by courts to regulate illustrative aids. But Rule 611, which is in
Article Six, is about witnesses, and illustrative aids are not really about witnesses. The new rule
fits better in Article One, which is about rules of general applicability. Therefore the proposed rule
was designated as new Rule 107.

Last, Professor Capra noted that a new subdivision (d) was added to new Rule 107 to direct
courts and litigants to Rule 1006 for summaries of voluminous evidence because there is a lot of
confusion in the courts about the difference between summaries and illustrative aids.

A practitioner member observed that he, like other members of the trial bar, had been very
concerned about the proposed rule as published. He supported the deletion of the notice
requirement and the use of “substantially outweighed” as the standard; he hoped that the latter
would encourage the use of illustrative aids. The member stressed that some illustrative aids equate
to a written version of the lawyer’s actual presentation, such that providing advance notice of the
aid would equate to a preview of that presentation. Such disclosures, he argued, would impair
truth-seeking and increase the number of objections. So this member had concerns about the
seventh paragraph of the committee note (shown on page 923 of the agenda book), which
addressed the question of notice in a way that this member thought put too much of a thumb on
the scale in favor of advance notice. The member suggested adding the following as the
penultimate sentence of the paragraph: “In addition, in some cases, advance disclosure may
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improperly preview witness examination or attorney argument or encourage excessive objections.”
Asked to explain what number of objections would be optimal, the member modified his suggested
sentence by deleting “or encourage excessive objections.” The member also suggested revising the
last sentence of the paragraph to reflect the fact that often the parties will resolve issues concerning
advance notice by agreement; Professor Capra expressed reluctance to make that change because
the potential for the parties to resolve an issue by agreement exists for many types of disputes.

A judge member suggested cutting the entire paragraph discussing notice. The member
thought that the paragraph reflected an increasingly outdated view, and it was heavily leaning in a
direction objected to by so many commenters. At the least, this member argued, the sentence
beginning with the word “ample” should be replaced with the sentence suggested by the
practitioner member.

Another judge member likened issues surrounding the definition of “illustrative aid” to
issues prevalent in disputes about summary witnesses. The member suggested refining the
definition of illustrative aid so that it cannot be used as a vehicle to bring in extra-record
information. Professor Capra thought that such a situation would be prevented by Rule 403: if an
aid contained additional evidence not yet in the record, that additional evidence would be evaluated
under Rule 403. The practitioner member suggested that the “substantially outweighed” standard
would address this problem; a purported aid that contained evidence not in the record would be
subject to multiple objections, including that it would create unfair prejudice. Professor Capra
noted that the Rule 403 and Rule 107(a) balancing tests would work the same way.

Judge Bates asked what would happen if someone used some type of illustrative aid
containing certain terms and added a definition not in evidence—supplying additional information
beyond what had been admitted into evidence in the case. Professor Capra thought that Rule 403
would prevent that from happening because of the added information’s prejudicial effect.

Judge Schiltz remarked that it is difficult to define illustrative aids to exclude those sorts
of situations. The rule gives a negative definition of illustrative aids—that they are not evidence.
The rule has to state the idea fairly generally and let trial judges apply it. For instance, the rule
cannot say illustrative aids are limited to summaries or compilations because they are much
broader than that.

The judge member who had raised the concern about the inclusion of extra-record
information again suggested stating explicitly that an illustrative aid cannot include information
not already in the record. Professor Capra asked if putting “admissible” on line 4—“understand
admissible evidence or argument”—would be satisfactory. The judge member responded that, no,
someone could help the trier of fact understand admissible evidence by introducing extra-record
evidence, as in Judge Bates’ earlier illustration. The judge member also thought that whether the
aid’s utility in assisting comprehension is substantially outweighed by the danger of unfair
prejudice is not the correct test for introducing unadmitted evidence through illustrative aids;
rather, the presence of that unadmitted evidence should disqualify the aid from being used
altogether. But the rule currently does not have anything that prevents that.



JUNE 2023 STANDING COMMITTEE MEETING — MINUTES
PAGE 33

The judge member further commented that it might be worth adding a requirement in (b)
to tell the jury that illustrative aids are not evidence. Professor Capra responded that it was in the
committee note instead because most rules of evidence do not address jury instructions in the text.

A practitioner member commented that it was important to keep in mind that the rule as it
now stood encompassed illustrative aids used throughout a trial, including during opening and
closing arguments. An illustrative aid during a closing argument will typically include argument;
it may for example include headings that characterize evidence a certain way.

Professor Bartell suggested taking the fourth sentence of the first paragraph of the
committee note and placing it in the rule text to define “illustrative aid.” A judge member
expressed support for that suggestion. Professor Capra said that the advisory committee, after
repeated consideration, felt that the definition did not work as well in the rule text as in the
committee note.

A judge member expressed appreciation for the proposed new rule, and predicted that it
would clear up confusion concerning when an exhibit goes back to the jury. The rule does a good
job of balancing the interests on that issue. The member also thought that attorneys would generally
use common sense to know not to add unadmitted evidence to an illustrative aid. One textual
addition that might help reinforce that behavior could be to add the word “the” before the word
“evidence” in line 4 of Rule 107(a) as shown on page 920 of the agenda book—*“understand the
evidence or argument.” The member further noted that it would probably be necessary to give
limiting instructions to ensure that the jury uses illustrative aids properly. Professor Capra accepted
the proposed edit of adding the word “the” before “evidence.”

Judge Bates wondered if the concern about adding extra-record information evidence could
be addressed by adding to the first paragraph of the committee note: “An illustrative aid may not
be used to bring in additional information that is not in evidence.” Judge Schiltz responded that
that would limit argument too much—a lot of argument brings in information not technically in
evidence. Judge Bates amended the suggested addition to refer to “additional factual information.”
Professor Capra reiterated his belief that if there is other evidence offered in the guise of an
illustrative aid, it would be analyzed under Rule 403, not 107.

A judge member understood the concern raised about adding unadmitted evidence to an
illustrative aid but thought it was not worth worrying about. It is like closing arguments—there is
not a rule saying that something not in evidence cannot be mentioned in closing argument, yet any
attempt to do so is met with an objection.

An academic member worried about the possibility that confusion about exactly what an
illustrative aid is—how it is different, what it captures, what it does not capture, and how it is
implemented—would create a flurry of objections and litigation. The answer might be to monitor
the caselaw and anecdotal reports so as to learn how the rule is implemented.

Ms. Shapiro commented that the DOJ trial attorneys with whom she had spoken were
thrilled to have a rule like this because the courts’ treatment of illustrative aids—even their
vocabulary—has been inconsistent.



JUNE 2023 STANDING COMMITTEE MEETING — MINUTES
PAGE 34

Judge Bates asked whether the last sentence of the third paragraph of the committee note
should be revised by adding “or argument” after “evidence” on page 922. Professor Capra accepted
this change.

As to the seventh paragraph of the committee note (on page 923), Judge Bates also pointed
out that a decision had to be made concerning the suggestions to delete or amend that paragraph’s
discussion of advance notice. Judge Schiltz recalled that a majority of the advisory committee
members had favored a notice requirement; the committee understood the opposition to such a
requirement, and had meant to accomplish a compromise by deleting the requirement from the rule
text but including the notice discussion in the committee note. He was concerned about changing
the committee note too much after achieving that compromise. He thought that adding the sentence
about the possible downsides of advance notice and maybe other modest changes would be
acceptable, but cutting the paragraph altogether would go too far.

A judge member suggested cutting the sentence that was the penultimate sentence of the
seventh paragraph as shown on page 923 (the sentence that began “Ample advance notice”). Judge
Schiltz agreed to that change. A judge member expressed support for retaining that sentence
because it helpfully illustrated different scenarios for the use of illustrative aids; Professor Capra
added that the sentence presented a balanced viewpoint. Another practitioner member, though,
supported deleting the sentence because it focused on whether requiring advance notice can be
done rather than whether it should be done—the latter being, in this member’s view, the more
important question. Judge Schiltz agreed that he would rather take out the sentence than possibly
lose the support of those concerned about the notice issue.

A judge member questioned the use of the term “infinite variety” in the fourth sentence of
the note paragraph concerning advance notice. Professor Garner suggested “wide variety,” which
Professor Capra accepted.

Professor Capra summarized the amendments to the proposal. Upon motion by a member,
seconded by another, and without opposition: The Standing Committee approved the proposed
new Rule 107 with one change to the proposed rule to add “the” before “evidence” on line 4
on page 920 of the agenda book, and the following changes to the committee note as printed
on pages 921-24 of the agenda book:

e In the first paragraph, fifth line, in the phrase “as that latter term is vague and has been
subject,” the language “is vague and” was struck.

e In the second paragraph, third line, the word “factfinder” was changed to “trier of fact.”

¢ In the second paragraph, last line, the language “to study it, and to use it to help determine
the disputed facts” was changed to “and use it to help determine the disputed facts.” The
comma preceding this line was also struck.

e In the third paragraph, third line, the word “factfinder” was changed to “trier of fact.” In
the third paragraph, second-to-last line, the phrase “finder of fact” was changed to “trier of
fact,” and the phrase “or argument” was added after “understand evidence.”
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e In the fourth paragraph, second line, the word “information” was changed to “evidence.”

e In the seventh paragraph (which commences “Many courts require”), the sentence “That
said, there is an infinite variety of illustrative aids, and an infinite variety of circumstances
under which they might be used,” was changed to “That said, there is a wide variety of
illustrative aids and a wide variety of circumstances under which they might be used.”

e In the seventh paragraph, the sentence beginning “Ample advance notice” was struck and
replaced with the sentence: “In addition, in some cases, advance disclosure may improperly
preview witness examination or attorney argument.”

Amendment to Rule 1006 (Summaries to Prove Content). Judge Schiltz reported on this
item. The advisory committee sought final approval for an amendment to Rule 1006, which
appeared on page 965 of the agenda book.

Rule 1006 allows a summary of voluminous admissible evidence to be admitted into
evidence itself. Unlike an illustrative aid, these summaries are evidence and may go to the jury
room and be used like any other evidence. The summary may be used in lieu of the voluminous
underlying evidence or in addition to some or all of that voluminous underlying evidence.

Courts have had a great deal of difficulty with Rule 1006. Some incorrectly say that a
Rule 1006 summary is not evidence; some incorrectly say that a Rule 1006 summary cannot be
admitted unless all the underlying voluminous evidence is first admitted; and some incorrectly say
that a Rule 1006 summary cannot be admitted if any of the underlying evidence has been admitted.

The proposed amendment would not change the substance of Rule 1006. It would instead
clarify the rule in order to reduce the likelihood of errors.

Professor Richter reported that the advisory committee received seven public comments
on the proposed amendment. Those comments were largely supportive. There was one note of
criticism. A longstanding part of the foundation for a Rule 1006 summary is that the underlying
voluminous materials must be admissible in evidence, even though they need not actually be
admitted. Courts were not having a problem with that foundational requirement, so the advisory
committee did not include it in the version published for public comment. The advisory committee
recognized this omission and, at its Fall 2022 meeting, unanimously agreed to add the requirement
of admissibility to the rule text. This addition was shown on page 965, line 5. That was the only
change to the proposed amendment since the public-comment period.

Judge Bates asked whether, in line 4, the word “offered” should be added, so that the text
reads, “The court may admit as evidence a summary, chart, or calculation offered to prove . ...”

Turning to the fourth paragraph of the committee note, a judge member asked whether the
verb “meet” in the phrase “meet the evidence” was sufficiently clear. After some discussion among
the committee members and the advisory committee’s representatives, the advisory committee’s
representatives agreed to replace the word “meet” with “evaluate.”

Upon motion by a member, seconded by another, and without opposition: The Standing
Committee approved the proposed amendment to Rule 1006 with the following changes: in
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the rule text, adding the word “offered” after “calculation” as shown on page 965, line 4, of
the agenda book; and in the fourth paragraph of the committee note, replacing the word
“meet” with “evaluate.”

Amendment to Rule 613(b) (Extrinsic Evidence of a Prior Inconsistent Statement). Judge
Schiltz reported on this item. The advisory committee sought final approval of an amendment to
Rule 613(b), which appeared on page 952 of the agenda book.

Rule 613(b) addresses the situation in which a witness takes the stand and testifies, and a
party wants to impeach that witness by introducing extrinsic evidence—for example, the testimony
of another witness, or a document— that the witness made an inconsistent statement in the past.
Under the common law, before that party is allowed to bring in that extrinsic evidence to show
that the witness made an inconsistent statement in the past, the witness had to be given a chance
to explain or deny making the statement. This is called the requirement of prior presentation.

Rule 613(b) took the opposite approach: as long as sometime during the trial the witness
had a chance to explain or deny the prior inconsistent statement, the extrinsic evidence could come
in. But most judges ignore this rule—Judge Schiltz admitted ignoring it himself—and follow the
common law. The common-law rule makes sense because the vast majority of the time, the witness
will admit making the inconsistent statement, obviating the need to unnecessarily lengthen the trial
by admitting the extrinsic evidence. Further, if the extrinsic evidence is admitted after the witness
testifies, then someone has to bring the witness back for the chance to explain or deny it—and the
witness may have flown across the country.

The proposed amendment therefore restores the common-law requirement of prior
presentation. But it gives the court discretion to waive it—for example, if a party was not aware
of the inconsistent statement until the witness finished testifying.

Professor Richter reported that the advisory committee received four public comments on
Rule 613(b), all in support of restoring the prior-presentation requirement. The comments noted
that it would make for orderly and efficient impeachment and impose no impediment to fairness.
The proposal would also align the rule’s text with the practice followed in most federal courts.
There was no change to the rule text from the version that was published for public comment.

Upon motion by a member, seconded by another, and without opposition: The Standing
Committee approved the proposed amendment to Rule 613(b).

Amendment to Rule 801(d)(2) (An Opposing Party’s Statement). Judge Schiltz reported
on this item. The advisory committee sought final approval of an amendment to Rule 801(d)(2),
which appeared starting on page 956 of the agenda book.

Rule 801(d)(2) provides an exception to the hearsay rule for statements of a party-
opponent. Courts are split about how to apply this rule when the party at trial is not the declarant
but rather the declarant’s successor in interest. For example, suppose the declarant is injured in an
accident, makes an out-of-court statement about the incident that caused the declarant’s injuries,
then dies. If the declarant’s estate sues, may the defendant use the deceased declarant’s out-of-
court statement against the estate? Some courts say yes because the estate just stands in the shoes
of the declarant and should be treated the same. Some courts say no because it was technically the
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human-being declarant who made the out-of-court statement, not the legal entity (the estate) that
is the actual party.

The proposed amendment would adopt the former position: if the statement would be
admissible against the declarant as a party, then it’s also admissible against the party that stands in
the shoes of the declarant. The advisory committee thought that the fairest outcome, and it also
eliminates an incentive to use assignments or other devices to manipulate litigation.

Professor Capra reported that there was sparse public comment. Some comments suggested
that the term “successor in interest” be used, but that was problematic because the term is used in
another evidence rule, where it is applied expansively. Because it is not supposed to be applied
expansively here, the committee did not adopt that change.

Judge Bates highlighted the statement in the committee note’s last paragraph, that if the
declarant makes the statement after the rights or obligations have been transferred, then the
statement would not be admissible. He asked whether that was a substantive provision and whether
there was an easy way to express it in the rule’s text. Professor Capra responded that there was not
an easy way to express it in the text, and this issue would arise very rarely. Furthermore, the
rationale for attribution would not apply if the interest has already been transferred. The advisory
committee decided in two separate votes not to include that issue in the rule text and instead to
keep it in the committee note.

Turning back to the proposed rule text on line 29 of page 957 (“If a party’s claim, defense,
or potential liability is directly derived ...”), Professor Hartnett asked whether “directly” was the
appropriate term to use. For example, if a right passes through two assignments or successors in
interest, would “directly derived” capture that scenario? Professor Capra responded that the term
comes from the case law, and “derived” on its own seemed too diffuse.

Upon motion by a member, seconded by another, and without opposition: The Standing
Committee approved the proposed amendment to Rule 801(d)(2).

Amendment to Rule 804(b)(3) (Statement Against Interest). Judge Schiltz reported on this
item. The advisory committee sought final approval of a proposed amendment to Rule 804(b)(3),
which appeared starting on page 960 of the agenda book.

Rule 804(b)(3) provides an exception to the hearsay rule for declarations against interest.
The proposed amendment addresses a particular application of that rule.

In a criminal case in which the out-of-court statement is a declaration against penal
interest—typically, a statement by somebody outside of court that the declarant was the one who
actually committed the crime for which the defendant is now on trial—then the proponent of that
statement must provide corroborating circumstances that clearly indicate the trustworthiness of the
statement.

There’s a dispute in the courts about how to decide if such corroborating circumstances
exist. Some courts say that the judge may only look at the inherent guarantees of trustworthiness
underlying the statement itself, not at any independent evidence (such as security-camera footage
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or DNA evidence) that would support or refute the out-of-court confession. But most courts say
the judge can look at independent evidence.

The proposed amendment resolves the split. It takes the side of the courts that say that the
judges can look at independent evidence.

Professor Richter noted that the advisory committee received five public comments on this
proposal, all of them in support. But several expressed confusion because, as originally drafted,
the proposed rule used the term “corroborating” twice in the same sentence. The distinction was
not clear between the finding of “corroborating circumstances” that a court had to make and the
corroborating “evidence” that a court could use to make that finding.

The advisory committee modified the text slightly to avoid using the term “corroborating”
twice and to clarify the distinction between the finding and the evidence. The revised rule text
directs the court to consider “the totality of circumstances under which [the out-of-court statement]
was made and any evidence that supports or contradicts it.” Conforming changes were made to the
committee note. The committee note also explains that a 2019 amendment to the residual hearsay
exception (Rule 807) that does the same thing—expanding the evidence a court may use to find
trustworthiness under that exception—should be interpreted similarly, even though amended Rules
804(b)(3) and 807 use slightly different wording.

A judge member observed that the criterion in the rule—that the statement tends to expose
the declarant to criminal liability—was broader than Judge Schiltz’s explanation that the statement
exposes the declarant to criminal liability for the crime for which the defendant is being tried; the
member asked which was the intended test. Judge Schiltz responded that his explanation was just
the most common example, and the rule still reaches all statements exposing the declarant to
criminal liability.

Judge Bates asked whether it is correct to say in the committee note that the language used
in Rule 807, speaking only of “corroborating” evidence, is consistent with the “evidence that
supports or contradicts” language in the proposed amendment to Rule 804. “Supporting or
contradicting evidence” includes evidence that is not “corroborating.” Professor Capra responded
that, because Rule 807’s committee note also discusses an absence of evidence, courts applying
the post-2019 Rule 807 have considered evidence contradicting the account. Thus, the two rules,
though not identical, are consistent. Judge Schiltz noted that the current proposal gets to the same
point in a cleaner way. Professor Capra also remarked that the phrase “corroborating
circumstances” was not changed because it has been in the rule for 50 years and there is a lot of
law about it.

A judge member asked why the proposed rule uses a narrow term like “contradicts” instead
of a broader term like “undermines,” given that “supports” is a broad statement and the opposing
term ought to have similarly broad scope. After some discussion, the advisory committee
representatives agreed to replace “contradicts” with “undermines” (in line 27 on page 961 of the
agenda book) and to make a corresponding change to the committee note.

Upon motion by a member, seconded by another, and without opposition: The Standing
Committee approved the proposed amendment to Rule 804(b)(3) with the following changes:
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in the text of Rule 804(b)(3)(B), replacing “contradicts” with “undermines,” and making the
same change in the committee note.

Information Item

Juror Questions. Judge Schiltz reported on this item. The advisory committee proposed
an amendment that would have established minimum procedural protections if a court decided to
let jurors pose questions for witnesses. The proposed rule was clear that the advisory committee
did not take any position on whether that practice should be allowed.

The advisory committee presented this proposal at a previous meeting of the Standing
Committee. Some members of the Standing Committee expressed concern that putting safeguards
in the rules would encourage the practice.

The matter was returned to the advisory committee for further study. It held a symposium
on the topic at its Fall 2022 meeting. The advisory committee then discussed the issue at its Spring
2023 meeting and decided to table the proposal. There was significant opposition to it even within
the advisory committee.

Professor Capra noted that the advisory committee has sent its work to the committee
updating the Benchbook for U.S. District Court Judges. Judge Schiltz explained that the advisory
committee suggested that the proposed procedural safeguards may be appropriate for inclusion in
the revision of the Benchbook that is currently being worked on.

REPORT OF THE ADVISORY COMMITTEE ON CIVIL RULES (CONTINUED)
Information Items (Continued)

Rule 41(a)(1)(A) (Voluntary Dismissal by the Plaintiff Without a Court Order). Professor
Bradt reported on this item.

The question under this rule is: what and when may a plaintiff voluntarily dismiss without
a court order and without prejudice? The rule refers to the plaintiff’s ability to voluntarily dismiss
an “action.” What does that word mean? Does it mean the entire case, all claims against all
defendants? Or can it mean something less? The circuits are split on whether a plaintiff could
dismiss all claims against one defendant in a multidefendant case. There’s also a district-court split
about whether a plaintiff may voluntarily dismiss even less without a court order, such as an
individual claim.

The Rule 41 Subcommittee, chaired by Judge Cathy Bissoon, is trying to figure out whether
and to what extent this is a real-world problem rather than one that courts effectively muddle
through. That is, can judges effectively narrow cases, despite the fact that Rule 41(a)(1)(A) speaks
only of an “action”? Since the January 2023 Standing Committee meeting, the Rule 41
Subcommittee has conducted outreach with Lawyers for Civil Justice and the American
Association for Justice, and it has an upcoming meeting with the National Employment Lawyers
Association.
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If this is a real problem, the next step would be to ask whether it can be solved by consensus.
The subcommittee may need to consider the deeper question of how much flexibility a plaintiff
ought to have. And if a plaintiff does have that flexibility, by when must it be exercised? The rule
currently says that a plaintiff has until the answer or a motion for summary judgment is filed. But
there might be a good reason to move that deadline up to the filing of a Rule 12 motion to dismiss.
Further, an amendment to Rule 41 might have downstream effects on other rules designed to
facilitate flexibility during litigation, such as Rule 15.

Judge Bates observed that the Eleventh Circuit in Rosell v. VMSB, LLC, 67 F.4th 1141,
1143 (11th Cir. 2023), recently held that an “action” means the whole case and therefore dismissed
an appeal for lack of jurisdiction. It seems to be an issue that is live in the courts and could be
causing problems for litigants.

Professor Bradt noted that the word “action” also appears in, and the interpretive questions
thus extend to, Rule 41(a)(2) (concerning dismissals by court order).

Rule 7.1 (Disclosure Statement). Professor Bradt reported on this item.

The advisory committee has formed a subcommittee to examine Rule 7.1, which requires
corporate litigants to disclose certain financial interests. The rule helps inform judges whether they
must recuse themselves because of a financial interest in a party or the subject matter. It requires
a party to disclose its ownership by a parent corporation. The problem is that the rule may not
accurately reflect all of the different kinds of ownership interests that may exist in a party. One
topic under discussion is when a “grandparent” corporation owns the parent corporation.

This issue has gotten a great deal of attention from the public and from Congress. At the
last advisory-committee meeting, a subcommittee to investigate the issue was appointed, and it
will be chaired by Justice Jane Bland of the Texas Supreme Court. The subcommittee will have its
first meeting soon. It will initially research the relevant case law and local rules in the federal
courts, and it will also look to state courts for insight into how best to resolve the issue.

Professor Beale wondered whether the Administrative Office or some other entity could
create a database in which one could query a corporation and find all ownership interests in the
corporation, in the corporation’s owners, and so on, rather than depending on parties’ disclosures.
Professor Bradt responded that the subcommittee is going to look at this possibility, but a
technological solution may be challenging because of the proliferation of many kinds of corporate
structures.

Professor Bradt noted that it might make sense for the subcommittee to work with the
Appellate Rules Committee on this issue because many of the questions addressed during the
report about amicus disclosures parallel the questions the subcommittee will be addressing in this
project.

A practitioner member commented that law firms have to investigate corporate ownership
for conflict purposes. Services already exist with this information. The wheel does not necessarily
need to be reinvented. Professor Bradt agreed, but also noted that the subcommittee wants to be
mindful of whether those services would be sufficiently accessible to parties with fewer resources.



JUNE 2023 STANDING COMMITTEE MEETING — MINUTES
PAGE 41

Additional Items. Professor Marcus briefly reported on several additional items.

Rule 23, dealing with class actions, is before the advisory committee again, this time with
respect to two different issues. First, in a recent First Circuit opinion, Judge Kayatta addressed the
question of incentive awards for class representatives. Because the Supreme Court has so far
declined to grant certiorari on this issue, it remains before the advisory committee. Second, the
Lawyers for Civil Justice suggested a change to Rule 23(b)(3) on the “superiority” prong to let a
court conclude that some nonadjudicative alternative might be superior to a class action.

The advisory committee also continues to look at methods to sensibly handle applications
for in forma pauperis (“IFP”) status. Perhaps it should even be called something different so that
people who are eligible will understand what IFP means.

Finally, three suggestions have been removed from the advisory committee’s agenda. The
first, suggested in 2016 by Judge Graber and then-Judge Gorsuch, would have amended Rule 38,
dealing with jury-trial demands, in response to the declining frequency of civil jury trials. But
studies suggest that Rule 38 is not the source of the problem, so an amendment to the rule did not
seem the appropriate solution.

Second, Senators Tillis and Leahy wrote to the Chief Justice about a district judge who was
extremely active in patent-infringement cases. This judge purportedly held several Markman
hearings a week, using deputized masters or judicial assistants to assist him with that caseload.
The senators did not believe that Rule 53 authorized that kind of use of special masters. But the
senators did not suggest that Rule 53 should be changed. Also, the relevant court has revised its
assignment of patent-infringement cases in a way that can reduce this problem. This item is
therefore no longer on the advisory committee’s agenda.

Third, an attorney proposed amending Rule 11 to forbid state bar authorities to impose any
discipline on anyone who is accused of misconduct in federal court unless a federal court has
already imposed Rule 11 sanctions. Because this proposal misconstrues the function of Rule 11,
the advisory committee removed this proposal from its agenda.

REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES

Judge James Dever and Professors Sara Sun Beale and Nancy King presented the report of
the Advisory Committee on Criminal Rules, which last met in Washington, D.C., on April 20,
2023. The advisory committee presented three information items and no action items. The advisory
committee’s report and the draft minutes of its last meeting were included in the agenda book
beginning at page 875.

Information Items

Rule 17 and Pretrial Subpoena Authority. Judge Dever reported on this item. Judge
Jacqueline Nguyen chairs the Rule 17 Subcommittee. Rule 17, which deals with subpoenas in
criminal trials, has not been updated in about 60 years. The New York City Bar Association’s
White Collar Crime Committee submitted a proposal to amend it.
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The advisory committee responded to the proposal by first asking whether there is a
problem with how Rule 17 currently works. It began gathering information in its October 2022
meeting, and it has continued that information-gathering by asking how companies that deal with
big data respond to subpoenas.

About a third of the states have criminal-subpoena rules that are structured differently than
the federal rules. The Rule 17 Subcommittee reported on the topic at the advisory committee’s
April 2023 meeting.

The advisory committee is considering how to appropriately distinguish procedurally
between protected information, such as medical records, personnel records, or privileged
information, and other information, such as a video of events occurring outside a store.

Professor Beale added that the subpoena issue is an important question. Defense attorneys
have very little means to get information from third parties because Rule 17 has been so narrowly
interpreted.

Rule 23 and Jury-Trial Waiver Without Government Consent. Judge Dever reported on
this item.

The American College of Trial Lawyers’ Federal Criminal Procedure Committee
submitted a proposal to amend Rule 23(a) to eliminate the requirement that the government
consent to a defendant’s request for a bench trial.

Currently, a defendant must waive a jury trial in writing, the government must consent, and
the court must also approve the waiver. About a third of the states do not require the prosecution’s
consent to waive a jury trial. The federal rules have always required it.

The advisory committee has not yet appointed a subcommittee to review the proposal. It
has asked the Federal Defenders and Criminal Justice Act lawyers on the advisory committee to
gather more information. One premise of the proposal was that there is a backlog of trials because
of COVID, but none of the district judges on the advisory committee had had that experience. So
the advisory committee wanted to gather more information. That process is ongoing.

The advisory committee is also trying to gather information on what rationales, if any, the
DOJ gives for not consenting to a jury trial. Part of what animates the discussion is that, although
the Sixth Amendment talks about the accused’s right to a jury trial, Article III, Section 2’s directive
that “[t]he Trial of all Crimes, except in Cases of Impeachment, shall be by Jury” does not mention
the defendant. So the United States actually has its own, independent interest in having a jury trial.

Professor Beale predicted that the Rule 23 proposal would generate interesting discussion
about whether it is appropriate for parties to be adversarial about demands or waivers of juries or
whether there is something different about the jury as an institution that makes it inappropriate for
parties to try to demand it or waive it for strategic advantage. There are also apparently differences
in the government’s practices among the 94 judicial districts. She thought that the advisory
committee’s attention to the issue might spur the DOJ to change its process on its own.
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Judge Bates asked to clarify whether the Rule 23 investigation would only focus on the
government’s consent to bench trials, not court approval. Professor Beale confirmed that the
proposal focused only on government consent.

Professor Marcus remarked that the proposal seems to expand the court’s power by letting
it decide whether to grant the defendant’s request for a bench trial even though the government
does not consent.

Judge Dever reiterated that only a minority of the states’ practices currently align with the
proposal. The federal rule had always required the government’s consent, and the Supreme Court
has rejected a constitutional challenge to it.

Judge Bates concluded by noting that the DOJ, whose practices vary from district to
district, had volunteered to provide information about what they do and have done with respect to
requests for bench trials.

Rule 49.1 (Privacy Protections for Filings Made with the Court). As to this item, Judge
Dever deferred to Professor Bartell’s previous report on Senator Wyden’s suggestion concerning
privacy protections and court filings.

OTHER COMMITTEE BUSINESS
Information Item

Legislative Update. Judge Bates and Mr. Pryby stated that there was no significant
legislative activity to report since the last meeting of the Standing Committee.

Action Item

Judiciary Strategic Planning. This was the last item on the meeting’s agenda. Judge Bates
explained that the Standing Committee needed to provide input to the Judicial Conference’s
Executive Committee about the strategic plan for the federal judiciary. Judge Bates requested
comment, either then or after the meeting, on the draft report that began on page 1005 of the agenda
book.

Judge Bates then sought the Standing Committee’s authorization to work with the Rules
Committee Staff and Professor Struve to move forward with the report. Without objection: The
Standing Committee so authorized Judge Bates.

New Business
No member raised new business.
CONCLUDING REMARKS

Before adjourning the meeting, Judge Bates thanked the committee members for their
contributions and patience. The Standing Committee will next convene on January 4, 2024.



