PRIV-0001

From: nora.graziano@akerman.com

To: RulesCommittee Secretary
Subject: Comments On Privilege Log Practice
Date: Friday, June 11, 2021 11:05:25 AM

| think documents by categories while perhaps quicker would not be a suitable format and might
invoke more discovery. Identifying the date/to/from subject is helpful in further discovery and in
preparing a motion to compel allowing the requester to specifically narrow down a date or subject.

Thank you.

Nora J. Graziano

Florida Registered Paralegal

Akerman LLP | 401 East Jackson Street, Suite 1700 | Tampa, FL 33602
D: 813209 5015 | T: 813 223 7333 | F: 813 223 2837

nora.graziano@akerman.com
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CONFIDENTIALITY NOTE: The information contained in this transmission may be privileged and confidential, and is intended only for
the use of the individual or entity named above. If the reader of this message is not the intended recipient, you are hereby notified that
any dissemination, distribution or copying of this communication is strictly prohibited. If you have received this transmission in error,
please immediately reply to the sender that you have received this communication in error and then delete it. Thank you.
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PRIV-0002

From: V. F. Liptak

To: RulesCommittee Secretary

Cc: usaeo.victimombudsman@usdoj.gov
Subject: Comment on Discovery log rule proposals
Date: Saturday, June 12, 2021 7:38:06 AM

For four decades I held state and federal agency licenses without any grievance (ever). I have never been convicted of
a crime, yet I have been financially raped by private and public attorneys, at will, under the pretext of privilege and most
importantly, absurd and concocted rules promulgated by cohorts in Congress and courts, who, as New Kings, "would
be" absolutely immune for ctime, fraud and collusion.

Today, big lies are the norm and we are at a Tipping Point, where truth has no place among lawyers who lie, cheat and
steal without repercussions. Their defense against civil prosecution is that no one should believe a word they said. Yet
Millions followed Mantra of "trial by combat”, a Pied Piper of derision causing the US to be skating on thin ice. We
need more true checks, oversight and disclosure ~ not less, as today, nothing is sacred by such wolves (with a
sheepskin).

In my experience as a binding arbitrator for the National Association of Securities Dealers and a litigant in state and
federal courts, I find lawyers will obfuscate and deprive disclosure, even when Brady and its progeny demand otherwise.
They refuse because judges do not hold them accountable, as seen recently with the five-year saga of attempting to cause
disclosure of tax information, when it was needed to help voters know just exactly who they were voting for, or against.

So, the idea of making it easier, by Rule that would invalidate any hope of judicial declarations against such bad
practice, is unwarranted and wrong, at best.

The news is replete with how the Department of Justice has been not just politicized but weaponized, for example, by
refusing to seek sentencing of an admitted felon, falsifying reports to Congress and recently: spying on members (who
were political rivals [to their RICO Enterprise Don] a name not coincidentally reminding of Mafia bosses). In my
experience, they do much worse, at will, with virtually no oversight, so long as lawyers can profit and avoid
consequences.

Federal rules should make Discovery more available and less subject to withholding, often times by global and
unwarranted claims of privilege (with the appearance of acting as both a shield and sword) which is supposed to be
overtruled by substance, or at least, it should be.

Sincerely, V. F. Liptak, CFP (retired)



PRIV-0003

From: Markowitz, Sharon

To: RulesCommittee Secretary

Cc: Markowitz, Sharon

Subject: Response to Invitation for Comment on Privilege Log Practice
Date: Wednesday, June 16, 2021 11:44:53 AM

Attachments: Template Privilege Log Protocol.DOCX

Rule Committee,

My name is Sharon Markowitz. | am a litigation partner at Stinson LLP in Minneapolis, and | am
writing in response to the Invitation for Comment on Privilege Log Practice.

| think the rules/guidance on privilege logs could be substantially improved in federal (and state)
courts. | find that preparing privilege logs is a lot of work -- both in big-document cases and in
medium-document cases that have a high volume of relevant privileged documents (e.g. indemnity
cases). And | think that the most time-consuming parts of the privilege log do little if anything to help
the opposing party assess the privilege claims.

e | can electronically generate the metadata of each withheld document —including the
To/From/CC info, the date, and the document title —in minutes. This information is useful to
the opposing party in assessing privilege; they can see if a document involves attorneys or
not, if it involves third parties that would waive the privilege, etc.

e Butl have to put a lot of work into preparing the narratives for each document. The
narrative will almost always say "communicating legal advice regarding X," but the "X" (the
thing that takes the most time to populate) has no impact on whether the document is
privileged. If it's a communication of legal advice, it's privileged, regardless of subject
matter. So this information does not give the opposing party any information it needs to
assess the privilege.

I think the solution to this problem is to allow parties to produce privilege logs with metadata only
AND allow opposing counsel to ask follow-up questions about specific documents as needed. | have
done this successfully in several cases, and | have attached a sample privilege log protocol that
reflects this approach.

A few notes:

e The metadata-only privilege log will usually alleviate the need to debate whether a party will
only log the most inclusive email in a thread because it is usually easy to generate the
metadata for all emails in the thread.

e | thinkitis also helpful to agree that redacted documents do not need to be logged if the
To/From/CC, date, and title for such documents are apparent on the face of the redacted
documents. That is reflected in the attached protocol.

e | think the follow-up questions are most likely to relate to documents withheld as work
product (i.e. documents for which there is no lawyer in the To/From/CC line). These are



		







The parties in the above-captioned action have stipulated and agreed to the following terms regarding the content and format of their privilege logs:  

1. General Provisions.  The parties have agreed to exchange privilege logs in which each document will be logged individually utilizing certain metadata fields that can be electronically generated.  

2. Content and Format of Privilege Logs.  The Parties shall serve privilege logs in the format shown below.

a. Documents to Be Logged.  The parties’ privilege logs will consist of every individual responsive document which (1) has been withheld as privileged in full or (2) has been redacted in such a manner that the information that would appear on a privilege log does not appear on the face of the document. The parties agree that responsive non-privileged family members of privileged documents will be produced and therefore need not be logged.  

b. Document Fields.  The parties’ privilege logs will list the following fields for each logged document, as applicable: Date; From or Author; To; CC; File Name or Subject Line; [OPTIONAL: Privilege Type]; and (if applicable) Bates Number. For each logged document, the parties may populate these fields using the metadata associated with the document or, if the document does not have the necessary metadata, manually, using other information reasonably available to the party.

The parties may in good faith redact any portion of the File Name or Subject that reveals privileged information.  

For avoidance of doubt, the parties shall serve privilege logs in the substantially the same format shown below.





		Priv Log ID 

		Date 

		From/

Author

		To

		CC

		File Name/

Subject Line

		OPTIONAL: Privilege Type

		Bates No.



		1

		1/1/2004

		[Full name and/or email address]

		[Full name and/or email address]

		[Full name and/or email address]

		xxxxxx.

msg

		

		##



		2

		2/2/2005

		[Full name]

		[Full name]

		[Full name]

		Memo.

doc

		

		##







3. List of Attorneys.  Along with each privilege log, the party serving the log will provide the other party with a list of attorneys referenced in the log, including the attorney’s name, firm or company, and title.  

4. Reservation of Rights.  The parties may, in good faith, request a privilege description or explanation for any document listed on a privilege log that (a) does not contain an attorney in the from/author, to, or cc fields or (b) has been transmitted to or received by a third party.  The parties reserve the right to challenge individual privilege assertions. 

5. Documents Not Required to Be Logged.  The parties agree that neither party shall be required to log communications between the party and counsel or attorney work product in this litigation dated on or after the date this action was filed.

6. Privilege Log Schedule.  Privilege logs shall be served on the following schedule:

a. XXXX



7. Production of Withheld Documents.  If a party disputes the withholding of certain documents based on privilege and the parties agree to or the court orders production of such documents, the parties shall meet and confer in good faith regarding the extension of relevant discovery deadlines.  If the parties do not agree to an extension, each party reserves its rights to raise the issue with the Court.    
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helpful conversations and may involve much more than producing a "narrative."

e | don't think that filling in the Privilege Type is helpful (generally, if a lawyer is not in the
To/From/CC line, the doc is probably being withheld as work product), but | don't feel very
strongly about its omission.

| do not think that categorical privilege logs are the answer. Categorical logs require me to do all the
work of identifying the subject matter of the documents (irrelevant to whether the doc is privileged)
and do not communicate to the opposing party who was part of the communication (highly relevant
to whether the doc is privileged) or the date of the communication (sometimes relevant to whether
the doc is privileged — particularly whether it is subject to work-product protection).

Thank you for your attention to this matter. | think this is an area where we can significantly reduce
inefficiencies in litigation.

Please let me know if you have any questions.

Sharon

Sharon R. Markowitz
Partner

STINSON LLP

50 South Sixth Street, Suite 2600
Minneapolis, MN 55402

Direct: 612.335.1974 \ Bio

Assistant: Jan Hungerford \ 612.335.1935 \ jan.hungerford@stinson.com
STINSON.COM

This communication (including any attachments) is from a law firm and may contain confidential and/or privileged
information. If it has been sent to you in error, please contact the sender for instructions concerning return or
destruction, and do not use or disclose the contents to others.


https://www.stinson.com/people-SharonMarkowitz
mailto:jan.hungerford@stinson.com
http://www.stinson.com/

The parties in the above-captioned action have stipulated and agreed to the following terms
regarding the content and format of their privilege logs:

1. General Provisions. The parties have agreed to exchange privilege logs in which
each document will be logged individually utilizing certain metadata fields that can be
electronically generated.

2. Content and Format of Privilege Logs. The Parties shall serve privilege logs in
the format shown below.

a. Documents to Be Logged. The parties’ privilege logs will consist of every
individual responsive document which (1) has been withheld as privileged in full or (2) has been
redacted in such a manner that the information that would appear on a privilege log does not appear
on the face of the document. The parties agree that responsive non-privileged family members of
privileged documents will be produced and therefore need not be logged.

b. Document Fields. The parties’ privilege logs will list the following fields
for each logged document, as applicable: Date; From or Author; To; CC; File Name or Subject
Line; [OPTIONAL: Privilege Type]; and (if applicable) Bates Number. For each logged document,
the parties may populate these fields using the metadata associated with the document or, if the
document does not have the necessary metadata, manually, using other information reasonably
available to the party.

The parties may in good faith redact any portion of the File Name or Subject that reveals

privileged information.

For avoidance of doubt, the parties shall serve privilege logs in the substantially the same

format shown below.
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Priv Date From/ To CC File Name/ OPTIONAL: Bates
Log Author Subject Line | Privilege Type No.
ID
1 1/1/2004 [Full [Full [Full XXXXXX. #H
name name name msg
and/or and/or and/or
email email email
address] | address] | address]
2 2/2/2005 [Full [Full [Full Memo. it
name] name] name| doc

3. List of Attorneys. Along with each privilege log, the party serving the log will
provide the other party with a list of attorneys referenced in the log, including the attorney’s name,
firm or company, and title.

4. Reservation of Rights. The parties may, in good faith, request a privilege
description or explanation for any document listed on a privilege log that (a) does not contain an
attorney in the from/author, to, or cc fields or (b) has been transmitted to or received by a third
party. The parties reserve the right to challenge individual privilege assertions.

5. Documents Not Required to Be Logged. The parties agree that neither party shall
be required to log communications between the party and counsel or attorney work product in this
litigation dated on or after the date this action was filed.

6. Privilege Log Schedule. Privilege logs shall be served on the following schedule:

a. XXXX

CORE/9991000.2179/167596750.1



7. Production of Withheld Documents. If a party disputes the withholding of certain
documents based on privilege and the parties agree to or the court orders production of such
documents, the parties shall meet and confer in good faith regarding the extension of relevant
discovery deadlines. If the parties do not agree to an extension, each party reserves its rights to

raise the issue with the Court.
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PRIV-0004

* EVANS LAW FIRM, INC.

Ingrid M. Evans
Attorney

June 23, 2021 Ingrid M. Evans (CA, DC, NY)

VIA E-MAIL: RulesCommittee Secretary@ao.uscourts.gov

MEMBERS OF THE JUDICIAL CONFERENCE
ADVISORY COMMITTEE ON CIVIL RULES

Re: Fed. R. Civ. P. 26(b)(5)(A) — Privilege Logs
To the Members of the Advisory Committee on Civil Rules:

I am the founder of Evans Law Firm, Inc., a plaintiff’s law firm representing individuals and
class action representatives in all four federal district courts in California and as co-counsel in
U.S. District Courts throughout the U.S. My federal court practice includes federal question
cases, as in qui tam actions brought under the False Claims Act, 31 U.S.C. § 3729 ef seq. and
diversity cases.

I write this letter to urge the members of the Judicial Conference Advisory Committee on
Civil Rules to leave Fed. R. Civ. P. 26(b)(5)(A) (“the Rule”) unchanged. As it currently stands,
the Rule forces parties claiming privilege to disclose sufficient information regarding the
withheld information or documents to allow the propounding party in turn to determine whether
the asserted privilege should be challenged. In many of the federal cases I have litigated, the
Rule has performed an important function in protecting against the unjustified assertion of
privilege by defendants attempting to avoid full disclosure of information and documents.

Specifically, many of the diversity cases I litigate involve consumer insurance contracts such
as annuities and universal life insurance. An important part of discovery is often the
development of those contracts by the carrier over time. Contract development typically
includes input from compliance personnel who are not attorneys. Despite involvement by non-
attorneys in the process, I have been forced to litigate (successfully) against carriers who
withheld such information on the basis of attorney-client privilege. Had the carrier defendants
not been forced to provide the information required by Fed. R. Civ. P. 26(b)(5)(A) I would not
have had the information I need to challenge the unfounded assertion of privilege.

EVANS LAW FIRM, INCORPORATED
MAILING ADDRESS 3053 Fillmore Street #236, SAN FRANCISCO, CALIFORNIA 94123
TELEPHONE 415-441-8669 TOLL FREE TELEPHONE 888-50EVANS (888-503-8267) TOLL FREE FAX 888-891-4906
EMAIL Ingrid@Evanslaw.com WEBSITE www.evanslaw.com



* EVANS LAW FIRM, INC.

A detailed privilege log is indispensable to discovery and adequate trial preparation. I have
encountered defendants who sought to withhold documents on the basis of privilege which were
not at all privileged. If the responding party had not been required by the Rule to disclose in a
log the true circumstances of the documents (authors, recipients, subject matter, etc.) [ would
have been unable to compel disclosure of a document that should never have been withheld.

Thus, I cannot understate the importance of the Rule when it comes to discovery. A single
document may be critical to a plaintiff’s case so a document-by-document disclosure of the
purported grounds of privilege is essential. Any change that would, for example, allow
withholding parties to describe “categories” of documents would be too lax and vague to permit
a propounding party to zero in on what is necessary to support claims or prepare for trial. The
ability of the propounding party to “assess the claim” of privilege on a document-by-document
basis as the current Rule allows is essential.

In the interest of full and truthful disclosure in the federal civil litigation, I urge the Advisory

Committee to leave the Rule unchanged. As it is written, Fed. R. Civ. P. 26(b)(5)(A) is an
important tool in any litigant’s arsenal to compel full and honest pre-trial discovery.

Sincerely,

Dopd 7250 r2>

Ingrid M. Evans

EVANS LAW FIRM, INCORPORATED
MAILING ADDRESS 3053 Fillmore Street #236, SAN FRANCISCO, CALIFORNIA 94123
TELEPHONE 415-441-8669 TOLL FREE TELEPHONE 888-50EVANS (888-503-8267) TOLL FREE FAX 888-891-4906
EMAIL Ingrid@Evanslaw.com WEBSITE www.evanslaw.com



PRIV-0005

From: Baxter-Kauf, Kate M.

To: RulesCommittee Secretary

Cc: Riebel, Karen Hanson

Subject: Privilege Log Commentary

Date: Friday, June 25, 2021 6:32:01 PM

Good afternoon,

| submit these comments in response to the Invitation for Comment on Privilege Log Practice. My
name is Kate Baxter-Kauf, and I’'m a partner at Lockridge Grindal Nauen in Minneapolis, which is a
midsize litigation firm. My background is in complex civil litigation, where | represent plaintiffs and
defendants in complex class actions before state and federal courts. In general, these cases involve
lots of privilege assertions and, often, motion practice on the contours of acceptable privilege. | was
counsel for Plaintiffs in privilege disputes related to the Premera, Yahoo, Capital One, and other data
breach litigation, and published a letter regarding Sedona Conference commentary on privilege in
cybersecurity and privilege disputes (article for context here). | also have represented governmental
entities in data breach and other litigation where privilege is an issue, and have both prepared
extensive document-by-document logs and evaluated them for privilege and protection claims.

In my experience, Rule 26(b)(5) is relatively straightforward and easy to comply with. Most circuits
have a list of information that is presumptively included in order for parties to describe materials
being withheld in a manner that “enable[s] other parties to assess the claim” of privilege or
protection, and most complex cases involve a recognition by all parties that such a list is necessary to
evaluate any claims. In my experience, document-by-document privilege logs are essential to
evaluating privilege and protection claims, and it is nearly impossible to accurately assess claims
without that information. This is because the nature of complex civil practice means that (A) there
are often both inside and outside counsel involved, (B) those inside and outside counsel are often
working in both business and legal capacities, directing multiple entities, third parties and agents,
and working simultaneously on matters that are related to legal and business advice, and (C) the
volume of documents means that there are inevitably mistakes where documents that are not
privileged or protected are withheld inadvertently and end up being produced. Without a
document-by-document privilege log, it is simply not possible to precisely evaluate the privilege or
protection claim being asserted. A revision to Rule 26(b)(5)(A) indicating that a document-by-
document log is not routinely required or that specified categorical log would only exacerbate these
problems by making the parties first fight over whether a document-by-document log was even
required, then whether the log was adequate to allow proper evaluation of the privilege or
protection asserted, then whether the underlying documents were properly withheld. Adding a
layer of additional conflict for the parties in a way that makes it even harder to evaluate privilege or
protection claims is likely to increase the problems faced by litigants in privilege disputes.

It is no doubt true that the result of complex privilege and protection claims under the current rule
regime involves a fair amount of work to establish the privilege claim by the party seeking to


https://www.uscourts.gov/rules-policies/proposed-amendments-published-public-comment/invitation-comment-privilege-log
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withhold documents or information. This is because the attorney-client privilege and work product
protection are exceptions to the general rule that adverse parties are entitled to evidence that
would support or rebut their claims and defenses. To me, the Discovery Subcommittee, in
evaluating changes to any discovery rule, need evaluate not only the burden to the party who must
produce evidence but also the likelihood that the party seeking the information will be deprived of
relevant evidence because that evidence is inadvertently or otherwise withheld on a mistaken
privilege claim. In my experience, it is mechanisms that attempt to short circuit the plain
requirements of Rule 26(b)(5), and not the act of simply drafting a document-by-document log, that
are most likely to waste judicial resources or become burdensome to the parties or the courts, or to
increase the likelihood of expensive or prolonged disputes. For example, | have worked on cases
where large corporate defendants have produced privilege logs created entirely by computers with
no attorney oversight. These boilerplate attempts at document-by-document privilege almost never
work to allow the party evaluating the privilege claim to fairly assess the claim, because the
descriptions are generic coded verbiage and fields of information that would be easily available on
the face of the document do not make it into the metadata to be captured. In these situations, the
act of even getting a reasonable privilege log has been burdensome to the parties and to the Court.
But categorical privilege logs are often worse, because they simply make the claim of privilege or
protection even more opaque, leading to endless meet and confers about what it even is that is
being withheld. Document-by-document logs that clearly set out the information being withheld
and the privilege or protection claim being asserted are fundamental to evaluating privilege and
protection claims, and my experience in meet and confers bears that out — even before motion
practice ever takes place, when logs are facially deficient and require evaluation and discussion
among the parties, huge swaths of withheld documents are often downgraded and produced, or
produced with much more limited redactions.

We have found that categorical challenges to types of documents after review of a document-by-
document log of documents withheld can be helpful in evaluating privilege claims, and often bring
those types of challenges before courts (such as in the Premera Data breach litigation — orders here
and here). In these cases, we start with a document-by-document log and meet and confers
between the parties regarding the facial deficiencies of logs produced or information needed to
assess privilege claims, and then figure out the types of documents where there are disputes to be
submitted to the court, often with exemplar documents or log entries submitted for evaluation or in
camera review. Case management tools used by courts such as these, rather than rule changes,
seem most likely to encourage reasonable practice by the parties. To the extent that rule changes
would be helpful, | can think of two things that might be helpful. First, District Courts in the District
of Minnesota routinely include privilege logs in their Rule 16 conferences, including requirements to
meet and confer, deadlines for log production, dates to cabin privilege claims after a complaint has
been filed when no injunctive relief is sought, etc. This is often helpful and allows the parties to set
themselves up in advance to understand where disputes might lie and if there are types of
documents likely to be subject to a privilege dispute that can be evaluated categorically (such as in
the case of forensic reports in the linked cases). Second, lots of circuits have rules about
presumptive information that should be included on a log—such as Bates
stamp/author/recipients/copied recipients/date/subject/title/attorney status/file name/type of
communication/basis for privilege—that provides clear direction about the information that should
be included if available. Changes to Rule 26(b)(5)(A) that would codify those requirements for all


https://casetext.com/case/in-re-premera-blue-cross-customer-data-sec-breach-litig-4
https://casetext.com/case/in-re-premera-blue-cross-customer-data-sec-breach-litig-6

privilege logs, assuming they are sufficiently comprehensive to capture all the information needed to
assess the claim, would short-circuit a lot of the facial disputes about whether a log is compliant and
make it much easier to evaluate whether a claim of privilege or protection is properly asserted. Such
a rule might frontload work at the beginning in creating usable document-by-document privilege
logs, but would surely make it clear to all parties what was being withheld and why.

| hope these comments are helpful. | am happy to answer any questions you might have.

Thanks,
Kate

Kate Baxter-Kauf | she/hers | Partner

LOCKRIDGE GRINDAL NAUEN P.L.L.P.

100 Washington Avenue S | Suite 2200 | Minneapolis MN 55401
V:612-596-4007 | F: 612-339-0981 | www.locklaw.com

This e-mail may contain information that is privileged, confidential or otherwise protected from disclosure. If you
are not the intended recipient or otherwise have received this message in error, you are not authorized to read,
print, retain, copy or disseminate this message or any part of it. If you are not the intended recipient or otherwise
have received this message in error, please notify us immediately by e-mail, discard any paper copies and delete
all electronic files of the message.



PRIV-0006

From: Mike Moore

To: RulesCommittee Secretary

Subject: Invitation to comment on Privilege Log Practice
Date: Wednesday, July 14, 2021 12:28:00 PM

Thanks for the opportunity to comment on the subject of the Invitation. I
am a solo practitioner, representing plaintiffs in civil rights cases against,
among others, police, children services agencies, and other state actors.

In the area of civil rights, the plaintiff commences a case at a decided
disadvantage to the defendants. It is the rare case in which the plaintiff’s lawyer
has access to any but documents available through a public records request,
such as detail incident reports, published policies, etc. On the other hand, the
state actor defendants have most all the documents which bear on the claims
made.

In light of this, the defendants are in a position to create delay by, among
other tactics, withholding documents in discovery that bear on the relevant
facts. Indeed, since the Rule does not specify the nature of the information that
must be provided in a privilege log, it is entirely possible that the plaintiff must
litigate how much information must be provided before even addressing the
specifics of the withheld documents.

Without such specifics as the date, author, recipient, and subject matter
of the document, it is virtually impossible for the plaintiff — or the trial court —
to “assess the claim” of privilege.

When a trial court, as just happened in a case I am litigating, approves a
privilege log which provides none of these specifics, the plaintiff has nothing to
work with and no record to bring to the Court of Appeals.

While it may be burdensome for a defendant to specify the information
necessary for the opposition to assess the merit of an objection, it cannot be
undue burden — obviously, defense counsel must go through each document,
exercising due diligence, to determine if that document merits a claim of
privilege.

Any modification of the Rule to allow simple “categories”™ to be listed in
a privilege log not only will dramatically impact the plaintiff lawyer’s ability to
intelligently argue that the privilege does not apply or has been waived, it will
encourage defense counsel to simply lump documents together without making
the individual determination that sound practice requires.

In short, there should be no modification of the Rule. Trial courts have



authority under current practice to modify the Rule in a specific case that merits
such treatment.

Michael Garth Moore
In Arizona: Working to restore justice,
4370 North Via Entrada Hermosa one family at a time.

Tucson, Arizona 85718
520-318-0075

In Ohio:

341 South Third Street
Suite 100-204
Columbus, Ohio 43215
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From: Thomas Beck

To: RulesCommittee Secretary

Subject: Privilege Log Rule change?

Date: Wednesday, July 14, 2021 2:40:58 PM

I for one would not be pleased to get a privilege log from the defense that allows generic
descriptions. I have been litigating police misconduct cases for 42 years on the plaintiff's side
and my experience with privilege logs has been that the defense does not use them routinely,
merely objecting on WP or A/C or privacy grounds and the discovery magistrates let them get
away with this practice. The purpose of the log is to help me identify what documents exist,
whether the objections are applicable and whether the document is worthy of chasing down
with a motion to compel. A proper descriptive log is a huge time saver as it is intended to be
when we get them.

To allow a generic "personnel record" description to meet the rule defeats the purpose because
personnel records include details of little value in cases such as mine, and others which are
essential, such as complete investigations into complaints that are actually not privileged.

As noted, my practice as a solo plaintiff's attorney seldom requires me to withhold or even
identify via a privilege log, documents the defense may ask for. The existing rule is a good
one if only the courts would insist that defendants abide by the requirements.

Thomas E. Beck

The Beck Law Firm
P.O. Box 101

Los Alamitos, CA 90720
562 795 5835



PRIV-0008

From: Dennis E. Murray. Sr.

To: RulesCommittee Secretary

Cc: Dennis E. Murray, Sr.

Subject: Privilege log changes.

Date: Thursday, July 15, 2021 11:29:16 AM

| have been litigating for 58 years and the constant add-on to the required mechanics in order to
properly represent persons who need legal assistance, is and will reduce/eliminate legal counsel
from small firms.

We need to stop adding on complicated “dance steps” or else very few will be left to represent the
extremely large proportion of citizens that from time-to-time need legal representation.

Dennis

Dennis E. Murray, Sr.
dms@murrayandmurray.com
Murray & Murray Co., L.P.A.
111 E. Shoreline Drive
Sandusky, Ohio 44870
Telephone: (419) 624-3000
Facsimile: (419) 624-0707
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PRIV-0009

Medical malpractice, wrongful death,
catastrophic injury & insurance law litigation

Lori M. Bencoe, JD ¢ Cherie L. LaCour, JD ¢ Danielle L. Ceballes, JD

www.bencoelaw.com

SUBMITTED ELECTRONICALLY
July 14, 2021

Judicial Conference Advisory Committee on Civil Rules
Rules Committee Secretary

RE: Comment on Rule 26(b)(5)(A) Privilege Log Practice
Dear Friends:

I have been a lawyer since 1993 and since 2004, my small law firm has litigated mostly claims against
healthcare systems. Much of the work we do is for patients and families harmed or killed by medical and
institutional negligence for conduct including hospital staffing and credentialing/ granting and renewing
privileges to hospital-based healthcare providers. Like most states, New Mexico has a Review
Organization Immunity Act (“ROIA”) that governs disclosure of documents and information maintained
by hospital review organizations in the process of credentialing, granting and renewing privileges to
hospital-based providers. To maintain licensure and eligibility for Medicare, federal regulations require
that hospitals remain licensed and accredited, and govern their medical staff through Bylaws, rules and
regulations delineating processes for credentialing, granting and renewing privileges, conducting ongoing
and focused professional practice evaluations and performing peer review. The substantive law of many
states permits a direct corporate liability claim against a hospital for failing to follow these processes,
generically referred to as “negligent credentialing claims.” New Mexico’s Supreme Court has codified
our cause of action in a Uniform Jury Instruction that states:

13-1119B. Duty of hospital; granting staff privileges.

In determining whether a [physician] [ {other practitioner]] should be
permitted to exercise clinical privileges as a member of the hospital staff, a hospital has a duty to
exercize reasonable diligence in cbtaining and acting upon information conceming the competence of
[applicants to] [members of] its staff. A hospital that [grants clinical privileges to] [permits the
continued exercise of clinical privileges by] an individual, when the hospital knew or reasonably
should have known that the individual was not qualified to exercize those privileges with reasonable
skill, is negligent.
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UJI Civ,, Rule 13-1119B NMRA.

Our firm has brought such claims against hospitals that continued to renew privileges to physicians whose
public records reflect problematic histories with State Medical Board disciplinary actions and prior
malpractice lawsuits, settlements and judgments. We do not assert this cause of action as a matter of
course. When we do, there is usually a history of multiple prior serious legal actions/ complaints and/or
state medical board actions. The question for the jury and the Court in those cases is usually whether or
not the hospital followed the processes set forth in its governing documents for safely credentialing and
granting or renewing privileges or disregarded or even “rubber stamped” the provider’s request for
renewal despite concerning information.

A court or jury tasked with deciding if a hospital was negligent in its credentialing /privileges processes
for an allegedly negligent provider requires a forensic expert review of the hospital’s documents and
information about the provider. New Mexico’s ROIA statute and interpretive case law permit the hospital
to assert ROIA as an immunity but not to hide behind. To this end, the confidentiality of records of a
“review organization” are defined fairly narrowly so as to provide a qualified immunity to only those
documents the hospital proves were “generated exclusively for peer review and no other purpose.” § 41-
9-5 NMSA (Confidentiality of records of review organization). The annotated statute is enclosed as
Exhibit 1. New Mexico’s courts require the party seeking to immunize discovery acquired by a review
organization “to prove that the data or information was generated exclusively for peer review and for no
other purpose, and that opinions were formed exclusively as a result of peer review deliberations [and] [i]f
the evidence was neither generated nor formed exclusively for or as a result of peer review, it shall not be
immune from discovery unless it is shown to be otherwise available by the exercise of reasonable
diligence. Southwest Cmty. Health Servs. v. Smith, 1988-NMSC-035, 107 N.M. 196, 755 P.2d 40.

To effectuate discovery of peer review materials in a credentialing case, New Mexico discovery law
requires a privilege log that contains sufficient specificity to meet this burden. A privilege log that
specifically identifies the contents of documents withheld as purportedly ROIA immune is essential in
order for plaintiffs and the Court to conduct informed discovery motion practice. Without a sufficiently
detailed privilege log that identifies the actual contents the hospital seeks to protect, the patient and the
Court cannot determine if they in fact meet the definition of ROIA as “exclusively generated for peer
review and no other purpose” or as items from other sources, used for other purposes than peer review
that should be compelled produced by the Court. Without a sufficiently detailed privilege log, the Court
cannot determine what items to order and conduct an in camera review of. Additionally, New Mexico’s
ROIA statute and interpretive case law permit a Court to order production of documents that are critical to
the claims and defenses of a case, even if they are properly defined as ROIA (generated exclusively for
peer review). Without a sufficiently detailed privilege log, the Court cannot determine what items to
review in camera for criticality.

Judges are extremely busy with dockets of sometimes thousands of cases. The suggested revisions to the
Rule would relax privilege log requirements so much that it would render them effectively useless to the
litigants or the Court. A party asserting a privilege or immunity such as ROIA has the burden to prove it
and cannot do so by stating only general categories of documents. If adopted, the proposed changes to
Rule 26((B)(5)(A) would effectively give the party asserting a privilege or immunity a pass from meeting
its burden of proving the privilege or immunity it asserts. Moreover, lists of general “categories” of
documents by their nature thwart the very purpose of requiring a privilege log at all. In point of fact, this
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is one of the most problematic types of discovery motions patients file in these cases. My firm is
presently engaged in discovery in several cases where we have received privilege logs that list only
general categories of documents and information rather than specifically identifying them. When this
happens, we are unable to sufficiently challenge the privilege or immunity the hospital claims. We are
not able to tell if each document was generated exclusively for peer review (ROIA) or came from another
source (not ROTA). Without time consuming in camera review, Courts are not able to tell, either.

New Mexico’s Court of Appeals has concluded that a party who fails to produce a sufficient privilege log
can be found to have waived its right to assert that privilege or immunity. This makes far more sense than
shifting the burden of proving a privilege or immunity to the Court because the hospital corporation failed
to sufficiently assert what documents exist and why they should remain immune as privileged or immune.

There should be a presumption of good faith by all parties in discovery. But there has to be a way for
parties to be accountable to that. The practice of permitting any party who asserts a privilege to state it
generally and categorically will encourage more discovery abuses by those lawyers and litigants who can
get by with it. Our courts should not ever encourage a rule that permits litigants to obscure or hide
evidence under the categorical assertion that it is secret, privileged or immune. That would be contrary to
the principle of transparency in discovering evidence to support claims and defenses. And lack of
transparency rarely serves the interests of justice under the law. For these reasons, I urge the Committee
to reject the suggested revisions to this Rule regarding Privilege Log Practice. Thank you.

Yours Very Truly

Lori M. Bencoe
Attachment
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41-9-5. Confidentiality of records of review organization.

A. Except as provided in Subsection B of this section, all data and information acquired by a
review organization in the exercise of its duties and functions shall be held in confidence and shall
not be disclosed to anyone except to the extent necessary to carry out one or more of the purposes
of the review organization or in a judicial appeal from the action of the review organization. No person
described in Section 41-9-4 NMSA 1978 shall disclose what transpired at a meeting of a review
organization except to the extent necessary to carry out one or more of the purposes of the review
organization, in a judicial appeal from the action of the review organization or when subpoenaed by
the New Mexico medical board. Information, documents or records otherwise available from original
sources shall not be immune from discovery or use in any civil action merely because they were
presented during proceedings of a review organization, nor shall any person who testified before a
review organization or who is a member of a review organization be prevented from testifying as to
matters within the person's knowledge, but a witness cannot be asked about opinions formed by the
witness as a result of the review organization's hearings.

B. Information, documents or records that were not generated exclusively for, but were presented
during, proceedings of a review organization shall be produced to the New Mexico medical board by
the review organization or any other person possessing the information, documents or records in
response to an investigative subpoena issued pursuant to Section 61-6-23 NMSA 1978 and shall be
held in confidence by the New Mexico medical board pursuant to 61-6-34 NMSA 1978. Nothing in
this section shall be construed to permit the New Mexico medical board to issue subpoenas
requesting that any person appear to testify regarding what transpired at a meeting of a review
organization or opinions formed as a result of review organization proceedings.

History: Laws 1979, ch. 169, § 5; 2011, ch. 121, § 1.

ANNOTATIONS

The 2011 amendment, effective June 17, 2011, required health care review organizations to
respond to subpoenas issued by the medical board for non-testimonial information, documents and
records presented at proceedings of the organization.

Implied private right of action. — In determining whether a statute implies a private right of
action, three factors to consider are (1) whether the statute was enacted for the special benefit of a
class of which the plaintiff is a member, (2) whether there is any indication of legislative intent,
explicit or implicit, to create or deny a private remedy, and (3) whether a private remedy would
frustrate or assist the underlying purpose of the legislative scheme. Yedidag v. Roswell Clinic Corp.,
2015-NMSC-012, aff'g 2013-NMCA-096, 314 P.3d 243.

Where plaintiff, an employee-physician of employer medical center (employer), participated in a
peer review of another employee-physician of employer, employer utilized confidential peer review
information to justify terminating plaintiff; this section of the Review Organization Immunity Act
(ROIA) [41-9-1 to 41-9-7 NMSA 1978] provided plaintiff with a private right of action because (1)
this section provides a blanket confidentiality provision for peer review proceedings, and therefore
plaintiff, as a peer reviewer, is a member of the protected class, (2) the legislature intended to
create an implied cause of action because violating the statute is a wrongful act, and where the
violation results in damage to a member of the protected class, the right to recover damages is
implied, and (3) an implied cause of action furthers the purpose of the statute because upholding
the peer review integrity under ROIA is best accomplished with an implied civil cause of action for
violations of peer review confidentiality. Yedidag v. Roswell Clinic Corp., 2015-NMSC-012, aff'g
2013-NMCA-096, 314 P.3d 243.
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Mandatory rule of law. — By its plain language, this section is a mandatory rule of law, stating that
no person shall disclose what transpired at a meeting of a review organization except for the
purposes listed in the statute; as a mandatory rule of law, the provision is incorporated into
physician-reviewer employment contracts and parties are precluded from contractually avoiding
application of the rule. Yedidag v. Roswell Clinic Corp., 2015-NMSC-012, aff'g 2013-NMCA-096,
314 P.3d 243.

Where plaintiff, an employee-physician of employer medical center (employer), participated in a
peer review of another employee-physician of employer, employer utilized confidential peer review
information to justify terminating plaintiff; this section provided a basis to imply, as a matter of law,
that there would not be any adverse consequences to plaintiff's employment resulting from his
actions during the peer review process. Yedidag v. Roswell Clinic Corp., 2015-NMSC-012, aff'g
2013-NMCA-096, 314 P.3d 243.

Private right of action. — A member of a peer review organization can bring a private cause of
action for an alleged violation of the confidentiality provisions of 41-9-5 NMSA 1978. Yedidag v.
Roswell Clinic Corp., 2013-NMCA-096, cert. granted, 2013-NMCERT-009.

Where plaintiff, who was employed as a surgeon by defendant, attended a peer review meeting
together with other physicians and members of defendant’s administration and management staff;
during the meeting, plaintiff participated in the review of a colleague’s surgical care and treatment of
a patient; plaintiff questioned the colleague about the surgical treatment of the patient and the
events that led to the patient’s death; after the meeting ended, two members of defendant’s staff
who were present at the meeting reported to members of defendant’s administration and
management staff who where not present at the meeting that plaintiff had engaged in
unprofessional and aggressive behavior at the meeting by verbally attacking the colleague whose
case was under review and engaging in disruptive behavior; and two days after the meeting,
defendant terminated plaintiff for unprofessional behavior and language and disruptive behavior,
plaintiff had a private cause of action against defendant for the alleged violation of 41-9-5 NMSA
1978. Yedidag v. Roswell Clinic Corp., 2013-NMCA-096, cert. granted, 2013-NMCERT-009.

Trial court is required to make a finding on exclusivity. — Where the defendant showed that
credentialing and quality management documents were acquired by a review organization in the
exercise of its duties and functions, and the district court, following an in camera review of the
documents, found that the documents were "innocuous and routine", the court’s finding was
insufficient to support the court’s determination that the defendant had failed to satisfy its burden of
proof that the documents were generated exclusively for peer review and for no other purpose.
Chavez v. Lovelace Sandia Health Sys., 2008-NMCA-104, 144 N.M. 578, 189 P.3d 711.

Criticality not shown. — Where credentialing and quality management documents that were
acquired by a review organization in the exercise of its duties and functions were not harmful to the
defendant on the issue of liability and contained information that the plaintiff could obtain from
discoverable hospital and personnel records, the plaintiff failed to satisfy his burden of showing that
the documents were critical to his cause of action. Chavez v. Lovelace Sandia Health Sys., 2008-
NMCA-104, 144 N.M. 578, 189 P.3d 711.

Immunity from discovery. — Where a party seeks to immunize from discovery data or information
acquired by a review organization in the exercise of its duties and functions, and opinions formed
as a result of the review organization's hearings, the burden rests upon that party to prove that the
data or information was generated exclusively for peer review and for no other purpose, and that
opinions were formed exclusively as a result of peer review deliberations. If the evidence was
neither generated nor formed exclusively for or as a result of peer review, it shall not be immune
from discovery unless it is shown to be otherwise available by the exercise of reasonable diligence.
Southwest Cmty. Health Servs. v. Smith, 1988-NMSC-035, 107 N.M. 196, 755 P.2d 40.

Under the doctrine of "self-critical analysis" immunity, as contemplated by this section, records
relating to a morbidity and mortality review are confidential and not subject to discovery in a
medical malpractice action. Weekoty v. United States, 30 F. Supp. 2d 1343 (D.N.M. 1998).
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Production of confidential information. — Where information is ruled confidential and the party
seeking access satisfies the trial court that the information is critical to the cause of action or
defense, the trial court shall compel production of such evidence. Southwest Cmty. Health Servs. v.
Smith, 1988-NMSC-035, 107 N.M. 196, 755 P.2d 40.

This section does not create an evidentiary privilege in civil litigation, and thus does not come
into direct conflict with Rule 11-501 NMRA. Southwest Cmty. Health Servs. v. Smith, 1988-NMSC-
035, 107 N.M. 196, 755 P.2d 40.

Am. Jur. 2d, A.L.R. and C.J.S. references. — Right of voluntary disclosure of privileged
proceedings of hospital medical review or doctor evaluation processes, 60 A.L.R.4th 1273.

Scope and extent of protection from disclosure of medical peer review proceedings relating to claim
in medical malpractice action, 69 A.L.R.5th 559.
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From: D.J. Young, 111

To: RulesCommittee Secretary

Subject: Comment on Rule 26(b)(5)(A) - Privilege Logs
Date: Friday, July 16, 2021 9:21:00 AM

Dear Judicial Conference Advisory Committee on Civil Rules,

| am an attorney representing the interests of injured and deceased plaintiffs in cases against
interstate trucking companies. It is my experience that these companies lack internal and external
sources of accountability. It is my experience that their insurance carriers benefit from this lack of
accountability. Being singularly profit-motivated (as they are required to be by state corporation
laws), for them there is nothing morally wrong with violating discovery rules and hiding documents.
Indeed, if hiding documents increases profitability, then these companies must hide the documents
because they owe their shareholders the maximum amount of profits no matter what, even if is
illegal or immoral to do so. As long as no individual person at the corporation is likely ever to be
criminally sanctioned, there will be no meaningful accountability for hiding documents. These
companies can hide documents by the hundreds for decades without ever being caught. To them, it
is a simple cost-benefit analysis. The benefits of hiding documents far outweigh the risks because
sanctions for doing so are rare and, when imposed, generally are small or inconsequential.

This is not to say that commercial transportation companies serve no valuable purposes. They do.
People and goods must be transported. A handful of these companies give back to their
communities by way of charitable donations. Yet, just because they are large and employ lots of
people, that is not a license for them to hide evidence in various ways, including behind privilege
logs, to escape the consequences of placing profits above safety. While government regulators can
and do police some negative corporate behavior, the reality is that we need exponentially more
regulators to properly police what goes on behind the closed doors of large corporations. An
alternative route to policing corporate misconduct is through litigation, in which judges are in the
best position to pry open the doors of a corporation’s document warehouse, to bring the truth to
light—to bring justice to an unfortunate situation.

Given how easy it is for corporations to hide their systemic corporate misconduct behind layers of
departments and committees, all of which diffuse and obfuscate responsibility, | urge you not to
make it even easier for corporations to escape accountability. If you do anything to the privilege log
rules, please make it harder for defendants and their attorneys to hide discoverable documents in
privilege logs. Thank you.

Very truly yours,
D. J. Young, Ill, Partner

The Law Firm for Truck Safety LLP
Cleveland, Toledo, Columbus, Nashville, Oklahoma City
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July 16, 2021

Rules Committee Staff

Office of the General Counsel
Administrative Office of the US Courts
One Columbus Circle NE, Room 7-300
Washington, DC 20544

Re:  Comment on Privilege Log Practice
To Whom It May Concern:

Thank you for allowing me to comment on this very important issue. We all live in a
world where the majority of communication is done electronically via emails and text as well as
other electronic methods. As such, it is important that the rules of discovery follow suit. I do not
believe lumping all the documents into a category of documents is best. As a seasoned litigator [
have seen firsthand emails that would have been discoverable lumped into a category and then I
must ask the court to do an in camera inspection. Our courts are already over worked, and we
must make the rules so that they take pressure off the courts and require the litigators to do the
work, whether Plaintiff/Prosecution or Defense counsel. I believe it is important to list each
document with great specificity and clarity so that the Courts are not burdened and so that the
goal of litigation is consistent with truth and transparency. Please feel free to contact me with
any questions.

Sincerely,

/S/ Frances Carpenter

Frances C. Carpenter
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From: Samantha Heuring

To: RulesCommittee Secretary
Subject: Comment on Privilege Log Practice
Date: Friday, July 16, 2021 2:25:48 PM

I write today in response to the invitation for comments on privilege log practice and to
inform the Committee that I oppose the proposed changes to Fed. R. Civ. Pro. 26.

For context, I am a plaintiffs” lawyer practicing in the areas of employment discrimination,
civil rights, and personal injury. In my practice, the documents supporting my clients’
claims are almost always in the exclusive possession of the other side and are documents
that my client cannot access. This would prevent my clients from having equal access to
justice. Allowing parties to avoid a document by document description of the withheld
documents, in favor of allowing a mere category of documents to be identified, would be to
the unfair advantage of plaintiffs like my clients. It would effectively allow the defendants
to “hide the ball” by including documents in broad categories that, although the document
might be appropriately labeled in that category, the document should be disclosed.

Here are some specific examples of the problems that the proposed rule changes would
cause:

e This example is based on a real case. Client is sexually assaulted by her supervisor
and reports it. Employer hires independent law firm to conduct investigation. Law
firm generates an engagement letter describing the scope of work to be performed in
the investigation. At conclusion of investigation, law firm generates a report
documenting its findings. If the employer was permitted to withhold documents and
identify the documents only by category, the employer could withhold both the
engagement letter and the investigative report as privileged documents. Without a
document by document description, the client has no way of knowing that an
engagement letter (which courts have ruled are NOT privileged) even exists.
Moreover, this non-privileged engagement letter would tell the client whether the
investigation was (1) conducted for the purpose of rendering legal advice to the
employer, which IS privileged, or (2) for the purpose of investigating the veracity of
the client’s claims, which fact-based investigation is NOT privileged. However,
without knowing exactly which documents were withheld as privileged, the client
has no way of arguing that the employer improperly withheld either the engagement
letter or the report as privileged.

¢ Take this hypothetical example: an employee complained of racial discrimination in
the workplace via his work email address and, shortly thereafter, was terminated
purportedly for poor performance despite that no evidence supporting the poor
performance exists. Upon the employee’s termination, the employer blocks his access
to his email account. The employee files a suit for retaliatory termination based on his
reporting, and the employer defends by arguing that the employee never put the



employer on notice of racial discrimination in the workplace. The employee thus
needs the email that he sent complaining of racial discrimination, but the employer
withholds the document in discovery. Here, the employer could withhold the email
in a massive category of documents designated as “proprietary documents of
employer,” without indicating on the privilege log that the “proprietary documents”
category included the employee’s emails.

To provide all parties with equal access to justice under the law, parties must know
precisely what documents are being withheld in the discovery process. Otherwise, the
withholding party can “hide the ball” in a manner that deprives litigants of relief that they
are entitled to under law.

Best regards,

Samantha Heuring, Esq.
Douglas, Leonard & Garvey, P.C.
14 South Street, Suite 5

Concord, NH 03301

Phone: 603-224-1988

Fax: 603-229-1988
www.nhlawoffice.com

ATTENTION: This message is intended only for the designated recipient(s). It may contain
confidential or proprietary information and may be subject to the attorney-client privilege
or other confidentiality protections. If you are not a designated recipient, you may not
review, copy or distribute this message. If you receive this in error, please notify the sender
by reply e-mail and delete this message. Thank you.
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PRIV-0013

Comments on Privilege Log Practice

The following comments are in response to the “Invitation for Comment on Privilege Log
Practice” (June 2021).

Commenter’s Background

I am submitting these comments as an attorney licensed in the State of Minnesota who
practices intellectual property litigation in federal courts and before administrative
courts that follow the FRCP. I handle primarily patent and trademark litigation, for both
plaintiffs and defendants. I represent individuals, small and medium sized businesses,
and large businesses, though in litigation matters I have generally notrepresented extra-
large businesses (though I have represented clients against such entities). Throughout
my career of nearly 20 years I have worked at small-to-medium sized intellectual
property boutique firms.

Comments on Problems Experienced Under Current Rule

In my experience, preparation of a document-by-document log under Rule 26(b)(5)(A)
has not presented any major difficulties. Rule 1 and Rule 26(a)(1) and 26(b)(1), for
instance, present greater issues in typical cases. Shortly before the pandemic I attended
a CLE in which a presenter suggested that large corporate defendants adopt a “papering
over” defense strategy in civil litigation, by which he meant contravening Rule 1’s
instruction “to secure the just, speedy, and inexpensive determination of every action
and proceeding” by intentionally outspending a smaller plaintiff to try to win by attrition
rather than on the merits. Also, law firms tend to make money handling discovery
disputes and therefore have a vested interest to engage in them. In my experience, these
problems arise somewhat regularly through excessive and/or overly broad discovery
requests, or, alternatively, through excessive disputes over trivial discovery matters.
But those concerns are not specific to Rule 26(b)(5)(A).

Yet Rule 26(b)(5)(A) is not without some problems. In my experience, the most typical
problems are (a) over-designation of privilege or work-product grounds to withhold
discoverable materials, which is reflected in privilege log entries; (b) vague or generic
descriptions on privilege logs for particular entries that do not allow for meaningful
evaluation of the privilege claims; and (c) different standards applied by different district
courts. Points (a) and (b) are closely related. Parties making a good faith effort to comply
with the rules, with regard to document-by-document privilege logs in particular, can
be at a disadvantage in relation to parties who approach those issues in bad faith or in
a negligent manner. It seems to me that the FRCP should facilitate and encourage good
faith behavior and should not incentivize bad faith or negligent behavior. Specifying
penalties for non-compliance in a more explicit way might resolve this problem, because
in many ways rules are only as effective as their enforcement and there seems to be a
reluctance to penalize noncompliance with Rule 26.



Point (a). Extensive privilege logs are a symptom not a cause of problems in many
situations. In a case I was recently involved with, the magistrate judge issued an order
that stated, “The undersigned’s experience with past in camera reviews of purportedly
privileged documents suggests that lawyers, for a variety of reasons, tend to be far too
aggressive with their privilege assertions — seldom are more than 20% of those
documents actually entitled to protection.” Sudenga Inds. Inc. v. Global Inds., Inc., No.
2:18-cv-02498, at pp. 25-26 (D.Kan., May 15, 2020). To me, this sentiment is generally
correct, though I cannot speak to the exact percentage figure given by the judge
regarding in camera reviews. A document-by-document privilege log is crucial for the
requesting party to evaluate privilege assertions, particularly because privilege
assertions are often suspect or overbroad. In my experience, some of the most valuable
information contained in produced documents tends to be found in internal company
emails that contradict testimony or legal arguments by that party, for which a spurious
privilege assertion is sometimes made in order to try to avoid revealing such damaging
(nonprivileged) email materials. See, e.g., N.M. Oncology & Hematology Consultants v.
Presbyterian Healthcare Servs., 2017 U.S. Dist. LEXIS 130959 (D.N.M., Aug. 16, 2017);
In re Google Inc., 462 F. Appx 975, 976-79 (Fed. Cir. 2012) (No. 2012-M106). In the
absence of a privilege log, it would simply be easier for parties to lie or take contradictory
or hypocritical positions—though I will add that such issues sometimes arise not
because of intentional lying or fraud or even negligence but from disavowal. But looked
at another way, document-by-document privilege logs would not be so burdensome if
parties stopped making inappropriate privilege assertions in the first place. In this
respect, the “burden” of document-by-document privilege logs provides a useful—if
somewhat minor—benefit to the administration of justice by gently discouraging
voluminous but inappropriate privilege assertions.

Point (b). Vague or generic descriptions of documents on privilege logs are sometimes,
but not always, a problem in my experience. Though such issues are often inseparable
from underlying issues involving inappropriate assertions of privilege. See, e.g., United
States v. Louisiana, 2015 U.S. Dist. LEXIS 100238, *6-18 (M.D. La., July 31, 2015).
Vagueness can sometimes be resolved through discussions between counsel, though
usually not in instances in which the withholding party is making a baseless assertion
of privilege.

Point (c). Another problem I encounter when practicing in a variety of federal district
courts is that the requirements for privilege logs vary too much from district to district.
In my experience, when counsel overlook unusual local requirements, such issues have
been able to be worked out through discussions between counsel. Some areas where
significant district-to-district variations arise have to do with electronically-stored
information (ESI), particularly how to designate natively or near-natively produced ESI
on a privilege log versus ones produced on paper or in PDF format, how to list
attachments to emails or documents bundled in a *.zip file or the like, and how to
address redacted production on privilege logs. If the Rule addressed minimum (and
perhaps maximum) privilege log requirements in a way that was nationally uniform that
would seem to promote justice and the efficient resolution of cases.



As an addendum to my comments above about problems encountered, it seems that
extra-large businesses complain about discovery burdens that are a function of their
size. But it is important to recognize that this is akin to “coming to the nuisance”. That
is, businesses that choose to become very large are on notice that this creates a set of
difficulties associated with bigness that can be avoided by limiting or reducing corporate
size, in much the same way that law firms becoming large creates avoidable conflict of
interest difficulties. To the extent that such extra-large entities are the sort of parties
more often involved in “large document” cases the FRCP should not give them
preferential treatment based on their choice to remain large. 1 think it is useful here to
reference an article by Will Young, “How Corporate Lawyers Made It Harder to Punish
Companies That Destroy Electronic Evidence” Pro Publica (Jan. 27, 2020) at
<https:/ /www.propublica.org/article/how-corporate-lawyers-made-it-harder-to-
punish-companies-that-destroy-electronic-evidence> that includes salient criticisms of
2015 FRCP amendments that the article portrays as unfairly catering to extra-large
corporate entities to the detriment to the fair administration of justice.

Comments on Possible Rule Changes

The following are comments about possible rule changes, including comments on
specific example proposals outlined in the invitation for comments.

In general, a helpful revision to Rule 26(b)(5)(A) would be to include some explicit
statement that a document-by-document log is normally required, and perhaps
outlining the minimum requirements for log entries, but also that the parties can agree
or the court may order more general descriptions of categories of documents (which may
be useful in “small” cases). If instead of document-by-document logs parties listed only
“categories” (I have never had anyone attempt to do this in my experience) there would
seem to be too much of an incentive to “hide” something in a broad category that does
not belong there—and there would be no practical way to know if an opposing party is
inappropriately “hiding” something in a broad category if there is no document-by-
document log.

One exception that is routinely agreed to by parties in cases I have been involved in is
to exempt post-commencement communications from privilege logging requirements.
Unless there are unusual circumstances and a good faith showing of need is established
(e.g., litigation misconduct becomes an issue), there seems to be no reason to log
privileged materials that were created after litigation begins because there is usually a
voluminous number of such communications related to the litigation but those
materials often have little legitimate legal value to the requesting party. Such a default
exception to document-by-document logging requirements might be considered in any
rule amendments to lessen burdens.

A revision to Rule 26(b)(5)(A) indicating that a document-by-document listing is not
routinely required, perhaps referring in the rule to the possibility of describing categories
of documents.



I am opposed to such a rule change. As explained above, a common problem is
inappropriate privilege assertions. To me, a better revision would be some explicit
statement that a document-by-document log is normally required but the parties
can agree or the court may order more general descriptions of categories of
documents. Additionally, or in the alternative, post-commencement
communications could be exempted from privilege logging requirements.

A revision to Rule 26(f)(3)(D) directing the parties to discuss the method for complying with
Rule 26(b)(5)(A) when preparing their discovery plan, and a revision to Rule 16 inviting the
court to include provisions about that method in its scheduling order.

I am opposed to such a rule change. As explained above, a common problem is
inappropriate privilege assertions. To me, a better revision would be some explicit
statement that a document-by-document log is normally required but the parties
can agree or the court may order more general descriptions of categories of
documents. That would be similar to this proposal, but I believe that a
document-by-document privilege log should be the default requirement. Though
I recognize that, in some cases, descriptions of categories might be appropriate,
provided that the requesting party is still able to adequately evaluate claims of
privilege.

A revision to Rule 26(b)(5)(A) to specify that it only requires parties to identify “categories”
of documents. Alternatively or additionally, a revision to the rule might enumerate
“categories” of documents that need not be identified.

I am opposed to such a rule change. As explained above, a common (and larger)
problem is inappropriate privilege assertions. To me, a better revision would be
some explicit statement that a document-by-document log is normally required
but the parties can agree or the court may order more general descriptions of
categories of documents. I believe that a document-by-document privilege log
should be the default requirement, rather than “categories”. I am not sure I
understand the second part of this proposal entirely. But as far as I understand
the second part, it seems impossible on a practical level to enumerate categories
of documents that need not be identified in such a way that would be workable
across all the many different types of federal civil cases. Though post-
commencement communications might be exempted from identification
requirements (unless good cause is shown to require identification).
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Comments on Privilege Log Practice

The following comments are in response to the “Invitation for Comment on Privilege Log
Practice” (June 2021).

Commenter’s Background

I am submitting these comments as an attorney licensed in the State of Minnesota who
practices intellectual property litigation in federal courts and before administrative
courts that follow the FRCP. I handle primarily patent and trademark litigation, for both
plaintiffs and defendants. I represent individuals, small and medium sized businesses,
and large businesses, though in litigation matters I have generally notrepresented extra-
large businesses (though I have represented clients against such entities). Throughout
my career of nearly 20 years I have worked at small-to-medium sized intellectual
property boutique firms.

Comments on Problems Experienced Under Current Rule

In my experience, preparation of a document-by-document log under Rule 26(b)(S5)(A)
has not presented any major difficulties. Rule 1 and Rule 26(a)(1) and 26(b)(1), for
instance, present greater issues in typical cases. Shortly before the pandemic I attended
a CLE in which a presenter suggested that large corporate defendants adopt a “papering
over” defense strategy in civil litigation, by which he meant contravening Rule 1’s
instruction “to secure the just, speedy, and inexpensive determination of every action
and proceeding” by intentionally outspending a smaller plaintiff to try to win by attrition
rather than on the merits. Also, law firms tend to make money handling discovery
disputes and therefore have a vested interest to engage in them. In my experience, these
problems arise somewhat regularly through excessive and/or overly broad discovery
requests, or, alternatively, through excessive disputes over trivial discovery matters.
But those concerns are not specific to Rule 26(b)(5)(A).

Yet Rule 26(b)(5)(A) is not without some problems. In my experience, the most typical
problems are (a) over-designation of privilege or work-product grounds to withhold
discoverable materials, which is reflected in privilege log entries; (b) vague or generic
descriptions on privilege logs for particular entries that do not allow for meaningful
evaluation of the privilege claims; and (c) different standards applied by different district
courts. Points (a) and (b) are closely related. Parties making a good faith effort to comply
with the rules, with regard to document-by-document privilege logs in particular, can
be at a disadvantage in relation to parties who approach those issues in bad faith or in
a negligent manner. It seems to me that the FRCP should facilitate and encourage good
faith behavior and should not incentivize bad faith or negligent behavior. Specifying
penalties for non-compliance in a more explicit way might resolve this problem, because
in many ways rules are only as effective as their enforcement and there seems to be a
reluctance to penalize noncompliance with Rule 26.





Point (a). Extensive privilege logs are a symptom not a cause of problems in many
situations. In a case I was recently involved with, the magistrate judge issued an order
that stated, “The undersigned’s experience with past in camera reviews of purportedly
privileged documents suggests that lawyers, for a variety of reasons, tend to be far too
aggressive with their privilege assertions — seldom are more than 20% of those
documents actually entitled to protection.” Sudenga Inds. Inc. v. Global Inds., Inc., No.
2:18-cv-02498, at pp. 25-26 (D.Kan., May 15, 2020). To me, this sentiment is generally
correct, though I cannot speak to the exact percentage figure given by the judge
regarding in camera reviews. A document-by-document privilege log is crucial for the
requesting party to evaluate privilege assertions, particularly because privilege
assertions are often suspect or overbroad. In my experience, some of the most valuable
information contained in produced documents tends to be found in internal company
emails that contradict testimony or legal arguments by that party, for which a spurious
privilege assertion is sometimes made in order to try to avoid revealing such damaging
(nonprivileged) email materials. See, e.g., N.M. Oncology & Hematology Consultants v.
Presbyterian Healthcare Servs., 2017 U.S. Dist. LEXIS 130959 (D.N.M., Aug. 16, 2017);
In re Google Inc., 462 F. App’x 975, 976-79 (Fed. Cir. 2012) (No. 2012-M106). In the
absence of a privilege log, it would simply be easier for parties to lie or take contradictory
or hypocritical positions—though I will add that such issues sometimes arise not
because of intentional lying or fraud or even negligence but from disavowal. But looked
at another way, document-by-document privilege logs would not be so burdensome if
parties stopped making inappropriate privilege assertions in the first place. In this
respect, the “burden” of document-by-document privilege logs provides a useful—if
somewhat minor—benefit to the administration of justice by gently discouraging
voluminous but inappropriate privilege assertions.

Point (b). Vague or generic descriptions of documents on privilege logs are sometimes,
but not always, a problem in my experience. Though such issues are often inseparable
from underlying issues involving inappropriate assertions of privilege. See, e.g., United
States v. Louisiana, 2015 U.S. Dist. LEXIS 100238, *6-18 (M.D. La., July 31, 2015).
Vagueness can sometimes be resolved through discussions between counsel, though
usually not in instances in which the withholding party is making a baseless assertion
of privilege.

Point (c). Another problem I encounter when practicing in a variety of federal district
courts is that the requirements for privilege logs vary too much from district to district.
In my experience, when counsel overlook unusual local requirements, such issues have
been able to be worked out through discussions between counsel. Some areas where
significant district-to-district variations arise have to do with electronically-stored
information (ESI), particularly how to designate natively or near-natively produced ESI
on a privilege log versus ones produced on paper or in PDF format, how to list
attachments to emails or documents bundled in a *.zip file or the like, and how to
address redacted production on privilege logs. If the Rule addressed minimum (and
perhaps maximum) privilege log requirements in a way that was nationally uniform that
would seem to promote justice and the efficient resolution of cases.





As an addendum to my comments above about problems encountered, it seems that
extra-large businesses complain about discovery burdens that are a function of their
size. But it is important to recognize that this is akin to “coming to the nuisance”. That
is, businesses that choose to become very large are on notice that this creates a set of
difficulties associated with bigness that can be avoided by limiting or reducing corporate
size, in much the same way that law firms becoming large creates avoidable conflict of
interest difficulties. To the extent that such extra-large entities are the sort of parties
more often involved in “large document” cases the FRCP should not give them
preferential treatment based on their choice to remain large. 1 think it is useful here to
reference an article by Will Young, “How Corporate Lawyers Made It Harder to Punish
Companies That Destroy Electronic Evidence” Pro Publica (Jan. 27, 2020) at
<https:/ /www.propublica.org/article/how-corporate-lawyers-made-it-harder-to-
punish-companies-that-destroy-electronic-evidence> that includes salient criticisms of
2015 FRCP amendments that the article portrays as unfairly catering to extra-large
corporate entities to the detriment to the fair administration of justice.

Comments on Possible Rule Changes

The following are comments about possible rule changes, including comments on
specific example proposals outlined in the invitation for comments.

In general, a helpful revision to Rule 26(b)(5)(A) would be to include some explicit
statement that a document-by-document log is normally required, and perhaps
outlining the minimum requirements for log entries, but also that the parties can agree
or the court may order more general descriptions of categories of documents (which may
be useful in “small” cases). If instead of document-by-document logs parties listed only
“categories” (I have never had anyone attempt to do this in my experience) there would
seem to be too much of an incentive to “hide” something in a broad category that does
not belong there—and there would be no practical way to know if an opposing party is
inappropriately “hiding” something in a broad category if there is no document-by-
document log.

One exception that is routinely agreed to by parties in cases I have been involved in is
to exempt post-commencement communications from privilege logging requirements.
Unless there are unusual circumstances and a good faith showing of need is established
(e.g., litigation misconduct becomes an issue), there seems to be no reason to log
privileged materials that were created after litigation begins because there is usually a
voluminous number of such communications related to the litigation but those
materials often have little legitimate legal value to the requesting party. Such a default
exception to document-by-document logging requirements might be considered in any
rule amendments to lessen burdens.

A revision to Rule 26(b)(5)(A) indicating that a document-by-document listing is not
routinely required, perhaps referring in the rule to the possibility of describing categories
of documents.





I am opposed to such a rule change. As explained above, a common problem is
inappropriate privilege assertions. To me, a better revision would be some explicit
statement that a document-by-document log is normally required but the parties
can agree or the court may order more general descriptions of categories of
documents. Additionally, or in the alternative, post-commencement
communications could be exempted from privilege logging requirements.

A revision to Rule 26(f)(3)(D) directing the parties to discuss the method for complying with
Rule 26(b)(5)(A) when preparing their discovery plan, and a revision to Rule 16 inviting the
court to include provisions about that method in its scheduling order.

I am opposed to such a rule change. As explained above, a common problem is
inappropriate privilege assertions. To me, a better revision would be some explicit
statement that a document-by-document log is normally required but the parties
can agree or the court may order more general descriptions of categories of
documents. That would be similar to this proposal, but I believe that a
document-by-document privilege log should be the default requirement. Though
I recognize that, in some cases, descriptions of categories might be appropriate,
provided that the requesting party is still able to adequately evaluate claims of
privilege.

A revision to Rule 26(b)(5)(A) to specify that it only requires parties to identify “categories”
of documents. Alternatively or additionally, a revision to the rule might enumerate
“categories” of documents that need not be identified.

I am opposed to such a rule change. As explained above, a common (and larger)
problem is inappropriate privilege assertions. To me, a better revision would be
some explicit statement that a document-by-document log is normally required
but the parties can agree or the court may order more general descriptions of
categories of documents. I believe that a document-by-document privilege log
should be the default requirement, rather than “categories”. I am not sure I
understand the second part of this proposal entirely. But as far as I understand
the second part, it seems impossible on a practical level to enumerate categories
of documents that need not be identified in such a way that would be workable
across all the many different types of federal civil cases. Though post-
commencement communications might be exempted from identification
requirements (unless good cause is shown to require identification).
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From: Brandon Peak

To: RulesCommittee Secretary
Subject: Comment on Privilege Log Practice
Date: Sunday, July 18, 2021 11:25:45 AM

| write to express my strong opposition to the proposed changes to privilege log practice. My firm
and | routinely handle large, document-intensive cases. | have seen on numerous occasions how
parties attempt to evade legitimate discovery by claiming privilege or protection for documents that
are neither protected nor privileged. Requiring parties to log the documents they contend are
privileged or protected on a privilege log many times facially reveals that the documents are clearly
not privileged or protected because they have been, for instance, shared with non-lawyers or third
parties outside of the litigation. Changing this rule will undoubtedly cause more discovery
obfuscation by allowing parties to illegitimately withhold discoverable documents by falsely claiming
that they fall into a “category” of privileged documents.

Another problem with the proposed change is that the job of making privilege determinations
usually falls on young lawyers or contract lawyers with little experience or knowledge of the
respective law. A senior lawyer then reviews the log and many times removes documents from the
log and produces them because the log reveals that the documents are not privileged. This will not
happen if the junior lawyers are permitted to make privilege or work product decisions without
logging them and merely contending they wrongly fall into a “category” of privileged documents.

There is nothing wrong with the current rule. It is a fair, even-handed rule, which discourages
discovery misconduct by requiring lawyers to log documents on a privilege log. Making this change
will create more litigation and work for the courts, who will be tasked with reviewing numerous
documents that purportedly fall into broad “categories” of privilege or protection rather than a
targeted questions about specific documents logged on a privilege log.

Please do not change this rule.

Brandon Peak

Brandon L. Peak

Butler Wooten & Peak LLP
P.O. Box 2766

Columbus, GA 31902

(P) 706-322-1990

(F) 706-323-2962
www.butlerwootenpeak.com

Atlanta Office
2719 Buford Highway
Atlanta, GA 30324


http://www.butlerwootenpeak.com/

(P) 404-321-1700

Savannah Office

The Realty Building, Suite 1000
24 Drayton Street

Savannah, GA 31401

The information contained in this electronic mail message is attorney privileged and confidential
information intended only for the use of the individual or entity named. If the reader of this message is not
the intended recipient, you are hereby notified that any dissemination, distribution or copying of the
communication is strictly prohibited. If you have received this communication in error, please immediately
notify us by telephone at (800) 242-2962 or by reply email and delete this message. Do not copy or
distribute it to anyone other than the intended recipient.
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From: Gene Brooks

To: RulesCommittee Secretary
Subject: Privilege log requirement

Date: Monday, July 19, 2021 9:21:50 AM

| write in support of the privilege log requirement in Rule 26. This requirement is necessary for
prevention of non-production of relevant documents. Often, | will receive a host of objections to
Requests for Documents. The non-production of relevant documents are camouflaged by the
numerous objections, particularly when a large amount of documents are requested. There is no
way for me, as Plaintiffs’ counsel, to know what has been withheld, or even to know which of the
numerous objections are being asserted for any particular document. The only way to know what
documents the objections apply to is with a privilege log. | have recently had this exact experience
in state court. Once the privilege log was produced, we knew what objections applied to which of
the documents for which privilege was claimed. Then the Court was able to perform an incamera
inspection of the documents. Without the privilege log, there would not have been a procedure for
determining what documents were being withheld based on which asserted objection.

Gene Brooks

PO Box 9545

Savannah, Ga.
912-233-9696
gbrooks@brooks-law.com

THE INFORMATION CONTAINED IN THIS E-MAIL MESSAGE IS PRIVILEGED AND
CONFIDENTIAL INFORMATION INTENDED ONLY FOR THE USE OF THE ADDRESSEE
LISTED ABOVE. DISCLOSURE, COPYING, DISTRIBUTION OR THE TAKING OF ANY
ACTION IN RELTANCE ON THE CONTENTS OF THIS INFORMATION IS STRICTLY
PROHIBITED. IF YOU ARE NEITHER THE INTENDED RECIPIENT NOR THE EMPLOYEE
OR AGENT RESPONSIBLE FOR DELIVERING THIS MESSAGE TO THE INTENDED
RECIPIENT, OR IF YOU HAVE RECEIVED THIS DOCUMENT IN ERROR, PLEASE
IMMEDIATELY NOTIFY US BY TELEPHONE.


mailto:gbrooks@brooks-law.com

PRIV-0016

From: Jasper Abbott

To: RulesCommittee Secretary

Subject: FRCP 26 changes

Date: Monday, July 19, 2021 4:27:35 PM
Attachments: lc. D Nationwides Privilege Log (12-3-20).pdf

To whom it may concern:

My name is Jasper Abbott. [ am an attorney in Atlanta, Georgia. | am licensed in Oklahoma and Georgia. |
wanted to reach out to provide comments on proposed changes to FRCP 26. My understanding is that the
committee is considering softening the privilege log requirements so that simply listing "categories" of
documents is sufficient. Such a privilege log would not provide any useful information to challenge a privilege
claim. It would only increase the likelihood of motion practice whenever privilege claims are asserted. I have
attached an example of a "category" privilege log I received in a case. This log resulted in multiple hearings
with the court, forced the court to do an in-camera review of documents, and increased the cost of litigation for
all parties. A document-by-document log would have prevented such costs. So, I respectfully request that the
committee not change the privilege log standard. Thank you.

As part of our firm’s effort to help slow the spread of the coronavirus, many of our people are working
from remote locations. We are requesting that all written materials be sent to us electronically, rather than
through physical mail and deliveries. Although we are working hard to ensure that operations continue as
usual, please bear with us during this time. Thank you and stay well.

Jasper Abbott

Attorney

Warshauer Law Group, P.C.
2740 Bert Adams Road

Atlanta, GA 30339

678.279.1414 (direct dial)
405.570.9090 (cell)

470.613.6881 (fax)

jasper@warlawgroup.com
www.warlawgroup.com

CONFIDENTIALITY NOTICE: This e-mail message, including any attachments, is intended for the person or
entity to which it is addressed, and may contain confidential and/or privileged material. Any unauthorized
review, use, disclosure or distribution is prohibited. If you are not the intended recipient, please contact

the Warshauer Law Group sender by reply e-mail, and destroy all copies of the original message. Thank you.


mailto:jasper@warlawgroup.com
http://www.warlawgroup.com/
http://www.warlawgroup.com/
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RONALD MASON; KEYSTONE
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CIVILACTION
FILE NO. 19A73768

NATIONWIDE AGRIBUSINESS INSURANCE COMPANY’S PRIVILEGE LOG

Defendant began to anticipate litigation in this matter on October 5, 2018 when the claim
was reported by its insured Keystone Petroleum Transport, LLC.

Date Document Description Privilege/Objection
Claim File Notes regarding Claim | Confidential proprietary information;
990637-GH; including internal legal Work product prepared in
10/5/2018- | correspondence, correspondence anticipation of litigation; Attorney-
present with insured, correspondence with Client Privilege; Trial Prep
excess carrier, and correspondence
with outside Defense Counsel
10/5/2018- Communications between Trial Prep; Work Product prepared in
present Nationwide and the Insured anticipation of litigation
10/5/2018- | Internal communications within | Trial Prep; Work Product prepared in
present Nationwide anticipation of litigation
10/5/2018- Communications between Trial Prep; Work Product prepared in
present Nationwide and Excess Carriers anticipation of litigation
10572018 | Communicationsbetween | TG R AL S B
present Nationwide and Defense Counsel pation of fitigation, y
Client Privilege
10/5/2018- Copies_ of dopuments, photos and Confidential proprietary infor_mation;
present tangible things from Defense Work product prepared in
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anticipation of litigation; Attorney-






client Privilege
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From: Robert W. Cobbs

To: RulesCommittee Secretary

Subject: Comment regarding privilege log practice
Date: Tuesday, July 20, 2021 2:03:17 PM

Dear Reporter:

| am an associate with Cohen Milstein Sellers and Toll, a 100+ lawyer plaintiffs’ firm. My
practice is focused on antitrust class actions. | joined Cohen Milstein after graduating from
Yale Law School and clerking for judges in the United States Court of Appeals for the Second
Circuit and the United States District Court for the Eastern District of Texas. | understand you
are collecting comments regarding purported problems attorneys have in “large document”
cases preparing privilege logs that meet the requirements of Rule 25(b)(5)(A).

In my experience with “large document” cases like the antitrust class actions | litigate on a
daily basis, defense counsel routinely assert claims of privilege over documents where such a
claim is indefensible. It is no secret in such cases that defense-side privilege reviews are
typically performed by contract attorneys operating on short-term contracts with loose
oversight and only vague incentives to code correctly. Reviewing attorneys are encouraged to
over-designate, and the staff attorneys and associates who manage teams of contract
attorneys likewise have incentives to err on the side of claiming privilege. These incentives
also lead attorneys to designate entire documents rather than redact privileged portions of
mixed privileged/nonprivileged material.

Plaintiffs’ attorneys can often catch the most obvious errors, such as where no attorney is
listed on the “privileged” communication or where outside parties are listed as recipients. But
most often, plaintiffs must rely on the descriptions of the privileged documents to assess
whether a claim of privilege is legitimate. Grouping privilege claims into categories eliminates
plaintiffs” ability to assess the claim, because it necessarily describes the claim in so general a
way as to apply to a broad swathe of documents. Moreover, allowing reviewers and their
supervisors to advert to a preapproved list of descriptions encourages them to
mischaracterize documents to fit into approved safe harbor categories.

| urge you to resist any change to the rules that would allow counsel to articulate the grounds
for their claim of privilege without enough specificity to assess the claim.

Thank you for considering my comment.

Best,



Rob Cobbs

Robert W. Cobbs Cohen Milstein Sellers & Toll PLLC

Associate 1100 New York Ave. NW | Fifth Floor
Washington, DC 20005

phone 202.408.4600
fax 202.408.4699

website | map

Powerful Advocates. Meaningful Results.

This e-mail was sent from Cohen Milstein Sellers & Toll PLLC. It may contain information that is privileged and confidential. If you suspect
that you were not intended to receive it, please delete it and notify us as soon as possible.


http://www.cohenmilstein.com/
http://www.cohenmilstein.com/
https://www.google.com/maps/place/1101+New+York+Avenue,+1100+New+York+Ave+NW+%23500,+Washington,+DC+20005/@38.9003016,-77.0319944,16z/data=!4m5!3m4!1s0x89b7b793fe42820b:0x276a1558bbfc9860!8m2!3d38.9002974!4d-77.027617?hl=en
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PRIV-0019

July 21, 2021

Via Email: RulesCommittee Secretary@ao.uscourts.gov
Rebecca A. Womeldorf, Secretary

Committee on Rules of Practice and Procedure

Judicial Conference of the United States

One Columbus Circle NE, Suite 7-300

Washington, DC 20544

RE: Comment on Privilege Log Practice

The National Police Accountability Project (“NPAP”) is a nonprofit
organization dedicated to holding law enforcement and corrections
officers accountable to constitutional and professional standards.
NPAP has approximately six hundred attorney members representing
plaintiffs in civil rights cases in every region of the United States.
Every year, NPAP members litigate thousands of egregious cases of
law enforcement abuse that do not make news headlines, as well as the
cases that capture national attention. We strongly urge the Discovery
Subcommittee of the Advisory Committee on Civil Rules (“the
committee”) to reject proposed changes to current privilege log
requirements.

Federal Civil Rule of Procedure (“FRCP”) 26(b)(5)(A) sets forth the
process for a party to withhold otherwise discoverable information
under the claim of privilege. The rule requires the party claiming
privilege to describe the documents and other information being
withheld in enough detail for the opposing party to determine
whether the claim of privilege is appropriate.

The question of whether a particular privilege should apply is often
nuanced and fact-intensive.! Accordingly, even a party acting in
good faith can incorrectly invoke privilege for information that
should be disclosed. The opportunity to assess details of each
specific document ensures the requesting party can challenge
incorrect claims of privilege. The rule also empowers a requesting
party to quickly identify and challenge bad faith invocations of
privilege. The committee is contemplating changing FRCP
26(b)(5)(A) so that a party would be able to simply note the
categories of withheld information rather than providing a
description for each document that was not disclosed.

! See Eg. Valero Energy Corp. v. U.S., 569 F.3d 626, 630 (7th Cir. 2009)(noting
questions of privilege are “fact-intensive, case-specific questions”); United States v.
Doyle, 2018 U.S. Dist. LEXIS 66980 at *20 (Apr. 19, 2018).



This change, if adopted, will make it much more difficult for litigants, and particularly civil rights
plaintiffs, to obtain information they need to support their case. In the context of civil rights cases against
law enforcement, a detailed privilege log is necessary to engage in the case-specific and fact-specific
balancing of interests essential to determining whether information should be disclosed.?

Claims of privilege are a persistent feature of discovery in police misconduct cases. Police defendants
being sued for civil rights violations will often claim privilege to shield internal affairs records, use of
force policies, or other information critical to a plaintiff’s case. In particular, police defendants
commonly invoke governmental privileges such as deliberative process privilege, executive privilege,
and confidential informer privilege. The propriety of each of these privileges would rarely be obvious
from a categorical description and would turn on the high-level detailed description of the specific
document.? Standard privileges such as attorney-client privilege may also apply and cannot always be
assessed from a categorical label. Without the benefit of a document-by-document description, plaintiffs
have no way to know which claims of privilege are improper and would be deprived of crucial
information needed to advocate for disclosure.

In addition to the critical role discovery plays in supporting a plaintiff’s claims, it is also essential to
advancing police transparency and often the only method through which communities and grieving
families can obtain accurate information about incidents of police brutality. State confidentiality laws
severely restrict public access to accurate information about officer involved shootings and other critical
incidents. Civil rights lawsuits and the evidence that comes to light in the course of discovery help
expose officer misconduct and uncover abusive cultures of policing. Permitting blanket claims of
privilege will undermine the police transparency goals that discovery promotes.

NPAP is deeply concerned that the contemplated changes would significantly undercut the ability of
civil rights plaintiffs to obtain relief through the federal courts and increase police secrecy. We urge the
committee to reject any change that would reduce information a party must currently provide to withhold
documents pursuant to a claim of privilege.

Sincerely,

Lauren Bonds
Legal Director
National Police Accountability Project

2 Kelly v. City of San Jose, 114 FR.D. 653, 667-69 (N.D. Cal. 1987).

3 Providence Journal Co. v. U.S. Dept. of Army, 981 F.2d 552 (1st Cir. 1992)(explaining that agency must show the specific
decision to which document correlates to assist agency official prior to final decision to properly claim deliberative process
privilege); U.S. Dept. of Justice v. Landano, 508 U.S. 165 (1994)(outlining the multi-factor considerations necessary to determine
whether informer privilege was properly invoked).
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July 22, 2021

Via E-Mail: RulesCommittee Secretary(@ao.courts.gov

MEMBERS OF THE JUDICIAL CONFERENCE
ADVISORY COMMITTEE ON CIVIL RULES

Re: F.R.C.P. 26(b)(5)(A) — Privilege Iogs
To the Members of the Advisory Committee on Civil Rules:

Since graduating law school more than 20 years ago, I have been a plaintiffs’ lawyer. My
firm handles a broad range of complex cases. We litigate class actions of all descriptions (including
employment, consumer, and product defect matters), and also represent plaintiffs in mass torts.
Having lectured and written extensively on privilege logs over the years, I welcome the opportunity
to comment on this important subject.

I do not advocate any change to Federal Rule of Civil Procedure 26(b)(5)(A) (the
“Rule”). If the Committee were to consider any changes, I would support the addition of a
requirement that the parties negotiate the scope, format and timing of the exchange of privilege logs
as a part of the requirements set forth in Rule 26(f)(3)(D).

The importance of a detailed privilege log cannot be understated. In complex cases, where
defendants may produce millions of pages of documents, corporations inevitably withhold
thousands, or even tens of thousands, of documents based on assertions of privilege or work
product protection. In my experience, however, once plaintiffs scrutinize the privilege log, and
challenge improper privilege assertions, scores of documents that were improperly withheld get

produced.

The reasons for improper withholding can range. Law firms tasked with reviewing a large
universe of documents for responsiveness and privilege often rely on low-level associates. Their
inexperience, or lack of training, may make them overly cautious, and result in excessive privilege
claims. Additionally, the application of privilege is not always straightforward: judgment calls must
often be made. Some lawyers tend to be more aggressive in their interpretation of the principles
justifying privilege, and, certainly, a team of lawyers may not apply those principles uniformly.
Unless the resulting privilege log is sufficiently detailed, the opposing party (and the court) will be
unable to identify whether the decision to withhold any particular document could be the result
overzealous lawyering, inconsistent application of the privilege, sloppiness, inexperience or some
other factor.

The privilege log dispute that played out in the mass tort Iz re Avandia Marketing Sales Practices
and Products Liability Litigation, MDL No. 1871 in the FEastern District of Pennsylvania, provides a
good example of the abuses that occur, and the massive effort required by the parties and the courts
to address them when they do. In that case, the pharmaceutical defendant produced a privilege log
on a rolling basis. Eventually, that log grew to nearly 100,000 withheld documents. The privilege

155 Montgomery Street - Suite 900 - San Francisco, California 94104
T: 415.986.1400 - F: 415.986.1474 - lori@andrusanderson.com
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log in the Avandia case was particularly egregious. More than 3,500 purportedly privileged
documents had third parties as recipients (such that any existing privilege had been waived). Nearly
6,000 entries showed that an attorney was merely “cc’d” on the communication. Another 5,700
documents had no attorney involvement whatsoever in the withheld communication.

Plaintiffs” Counsel convened a team, on which I served, to review the privilege log, to seek
clarification on entries with insufficient information, and to challenge entries that improperly
invoked a privilege. In our first challenge, the Special Discovery Master reviewed, i camera, 120
documents that Plaintiffs believed to be improperly withheld. Based on that review, he ruled that 95
of the 120 documents were not privileged. When the Article III judge considered his ruling (and
reviewed the documents herself), she went even further: 20 additional documents were determined
not to be privileged and five were determined to be discoverable with redactions. After multiple
rounds of challenges, the defendant was eventually ordered to completely re-do its privilege review,
produce improperly withheld documents, and revise its privilege log accordingly. Right prevailed,
but only with a diligent fight, active participation by the court, and, most importantly, the
recognition that privilege logs must be detailed to enable scrutiny.

Privilege logs are not merely an administrative exercise, nor are they a valid basis to complain
about the rising costs of discovery. They are an exceptionally potent tool for burying evidence. As
the Avandia case demonstrate, without proper oversight, tens of thousands of documents can be
withheld from discovery. To avoid abuses of this nature, robust policing of privilege logs is
necessary. Without detailed logs, defendants ask the court to “take our word for it,” with no
accountability.

Given the importance of this issue, then, it is incumbent on the parties to come to
agreement early in every case on the scope, timing and format of privilege logs. Without such
negotiation, costly disputes will arise later. Privilege logs should be produced early, and on a rolling
basis. They should be produced in a useable electronic format (like Excel, not a fixed/unsearchable
PDF). They should include a sufficient number of columns, negotiated by the parties, such that a
proper evaluation of the log can be conducted by the opposing party and the court.'

Under no circumstances should the Rule be changed to indicate that categorical
privilege logs are sufficient. Categorical logs tend to “obscure[] rather than illuminate the nature
of the materials withheld.” Chevron Corp. v. Salazar, No. 11 Civ. 3718(LAK(JCP), 2011 WL 4388320,
*1 (S.D.N.Y. Sept. 20, 2011). In cases where a party can substantiate that creating a document-by-
document log would present a disproportionate burden, that party can seek relief through a
protective order under subdivision Rule 26(c). Even where a party can satisfy the requirement of
showing that its burden outweighs the need for a document-by-document privilege log, categorical
logs must still provide “sufficient detail to permit a judgment as to whether the document is at least
potentially protected from disclosure.” United States v. Constr. Prods. Research, Inc., 73 F.3d 464, 473
(2d. Cir. 1996). Further, any categorical log still must identify particular dates, recipients, sources,

' For example, I always insist that the “from, “cc” and “bcc” information be broken out into
separate columns in the log. If all recipients are lumped into a single column, it is impossible to tell
whether a lawyer was merely cc’d (potentially invalidating a claim of privilege). I also ask defendants
to identify counsel and any third parties with an asterisk or other typographical indicator so that
those individuals’ status as someone who may justify the privilege (a lawyer)—or may waive the
privilege (a third party)—is obvious on the face of the privilege log.
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and a detailed description of the reasoning underlying the application of the privilege. For these
reasons, categorical logs really only conserve resources when they skimp on such details, an all-too-
common phenomenon.” Formally recognizing categorical logs in the Rule would encourage those
desiring a minimalist approach (for economic reasons or for the added benefit of avoiding scrutiny
when withholding evidence) and make it harder for improperly withheld documents to be identified,
all the while increasing the work required by all parties and the court.

Sincerely,

Lori E. Andrus

? Categorical privilege logs have proved inadequate, and unwarranted, time after time. See, e.g.,
Companion Prop. And Casnalty Ins. Co., Civil Action No. 3:15-cv-01300-JMC, 2016 WL 6539344
(D.S.C. Nov. 3, 2016) (categorical log “does not allow a realistic determination of the applicability of
a privilege”); Tyco Healthcare Group LP, et al. v. Mutual Pharm. Co., Civil Action No. 07-1299
(SRO)(MAS), 2012 WL 1585335 (D.N.J. May 4, 2012) (defendant failed to substantiate the burden
of creating a document-by-document log); First Horizon Nat'l| Corp. v. Houston Casualty Co., No. 2:15-
cv-2235-SHL-dkv, 2016 WL 5867268 (W.D. Tenn. Oct. 5, 2016) (categorical log would be too
“minimal and vague and would prevent the court from evaluating the privilege claimed”) (listing
cases); Norton v. Town of Islip, CV 04-3079 (PKC) (SIL), 2017 WL 943927 (E.D.N.Y. Mar. 9, 2017
(“skeletal” descriptions in categorical log insufficient to evaluate the privilege). In each of these
instances, the parties and the court would have been saved much time and effort had a document-
by-document log been provided in the first place. See, e.g., Bethea v. Mecrhants Comm. Bank, Civil
Action No. 11-51, 2012 WL 5359536 (D.V.I. Oct. 31, 2012) (detailed privilege log conserves judicial
resources).
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From: Maria Diamond

To: RulesCommittee Secretary
Subject: Privilege Log Practice

Date: Thursday, July 22, 2021 2:38:39 PM
Attachments:

Dear Members of the Advisory Committee on Civil Rules:

Since graduating from law school 38 years ago, | have been a plaintiff’s civil litigation attorney. My
practice includes product liability, medical negligence, general personal injury and insurance cases.

| do not advocate any changes to Fed. R. Civ. P. 26(b)(5)(A) governing privilege logs. Over the years
that | have practiced, | have been involved in a number of privilege log disputes, most frequently in
the area of product liability. In complex products cases, it is not uncommon for defendants to
produce many thousands and even millions of pages of documents, invariably withholding a
substantial number based on claims or privilege or work product protection. However, once
plaintiff’s counsel carefully reviews the privilege logs and challenges improper privilege claims, many
documents that were improperly withheld by the defense get produced.

It is already very challenging for plaintiffs to obtain relevant documents that defendants seek to hide
under the guise of privilege. Changing the rule to allow categorical privilege logs will only exacerbate
these challenges by obscuring instead of illuminating the nature of the documents withheld. | can
think of multiple cases, including a surgical stapler product liability case in which | am currently
involved, where documents relevant to plaintiff’s liability claims would not have been discovered
and ultimately produced but for the current requirement that individual documents be described.
Furthermore, changing the rule will lead to increased motions practice.

Thank you for your consideration of my comments.
Respectfully submitted,

Maria S. Diamond

1t is not the critic who counts; not the man [or woman] who points out how the strong man [or woman]
stumbles or where the doer of deeds could have done them better. The credit belongs to the man [or
woman] who is actually in the arena, whose face is marred by dust and sweat and blood; who strives
valiantly, who errors, who comes short again and again, because there is no effort without error and
shortcoming; but who does actually strive to do the deeds; who knows great enthusiasms, the great
devotions; who spends himself [or herself] in a worthy cause; who at best knows in the end the triumph of
high achievement, and who at the worst, if he [or she] fails, at least fails while daring greatly.

—Theodore Roosevelt
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PRIV-0022

From: Narine Mkrtchyan

To: RulesCommittee Secretary
Subject: Privilege log rule changes proposal
Date: Thursday, July 22, 2021 5:08:13 PM

To whom it may concern :

As a civil rights attorney I vehemently oppose this proposal to change the rule requiring
specific description of the documents withheld on the privilege log. In most cases the city
withholds many documents that are subject to disclosure on grounds of privileges that are
normally overruled . However , if they are allowed not to specify the documents withheld and
provide only a generic description of records, it will help them to suppress material records
from disclosure and we would never learn what responsive records exist. I have had this
experience in a recent case where the city provided only a generic description of records
which didn’t allow the assigned magistrate decide what records exist and how to rule on our
requests. As a result we didn’t get records that we know exist in the agency.

I sincerely request this proposal to be rejected as it would greatly undermine discovery in
police misconduct litigation.

Thanks.

Narine Mkrtchyan

Attorney at law

MKRTCHYAN LAW

1010 N. Central Ave, Suite 204
Glendale, CA 91202

Tel. (818) 388-7022

Web: www.narinelaw.com
Email: attorney@narinelaw.com
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From: lan Bratlie

To: RulesCommittee Secretary
Subject: Privilege log changes

Date: Friday, July 23, 2021 12:12:34 PM

Dear committee,

I am greatly concerned about the proposed changes to the privilege rule changes in that they
will greatly impact police litigation in a negative way. Victims of police abuses - more often
than not, people of color - will be disproportionately impacted by the proposed rule change.
Police litigation is already strongly tilted against plaintiffs and this rule change would make it
even harder for victims to prove their claims in court. I assume the committee did not consider
the impact of this rule on people of color when it proposed it and I am hopeful that, once you
review this concern, you will not adopt the proposed rule change.

Sincerely,

Tan Bratlie
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4705 Somers Avenue, Suite 100
North Little Rock, AR 72116
501-791-2277

TURNER & ASSOCIATES, P.A. Tab Turner

tab@tturner.com

July 23, 2021

VIA CERTIFIED MAIL

The Hon. John D. Bates

The Hon. Robert M. Dow, Jr.

Chairs Advisory Committee Rules
Committee Rules of Practice and Procedure
of the Judicial Conference of the United
States

Washington, DC 20544

RulesCommittee Secretary(@ao.uscourts.gov.

Re: Comment on Rule 26(b)(5)(A)

Dear Judges Bates and Dow:

The following comments are provided in response to the invitation for comments
about privilege log practice and the suggestion to amend Fed. R. Civ. P. 26(b)(5)(A),
including the consideration of switching to categorical logging.

I have spent close to 40 years in civil litigation, starting as an associate at a large
defense firm, and then in my own firm. I would ask that the proposed change be rejected
because, in my experience, clearly defined rules on logging privilege specifics aid in
efficiency and fairness, while categorical logging does not save resources, adds to the
disputes, and aids in the broad withholding of relevant non-privileged documents.

As we have all experienced, document productions have grown exponentially
over the years. A document-by-document listing of alleged privileged materials, with
specificity, has been the rule, not the exception. Requiring a party to define the type of
document; the general subject matter of the document; the date of the document; and such
other information as is sufficient to identify the document, including, where appropriate,

SAN DIEGO OFFICE SCOTTSDALE OFFICE
1001 B Avenue, Suite 308 7420 E. Pinnacle Peak Road
Coronado, CA 92118 Scottsdale, AZ 85255

619-537-0007 480-419-4011
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mailto:tab@tturner.com

the author, addressee, custodian, and any other recipient of the document, and, where not
apparent, the relationship of the author, addressee, custodian, and any other recipient to
each other helps, does not hurt the process. It defines the issues for the parties and
narrows disputes. Changing these rules will create needless arguments, litigation, and
expense.

Concerns about the costs or diversion of time to create these logs are self-serving
and simply inaccurate. Switching to categorical logging will further complicate discovery
in already complex cases, increase potential privilege disputes, and create confusion and
inefficiency.

[ urge you to reject this push for change.

Thank you for this opportunity to comment on this important topic.

Sincerely,

Tab Turner
CTT/ts
SAN DIEGO OFFICE SCOTTSDALE OFFICE
1001 B Avenue, Suite 308 7420 E. Pinnacle Peak Road
Coronado, CA 92118 Scottsdale, AZ 85255

619-537-0007 480-419-4011
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July 23, 2021
Dear Rules Commiittee,

I am a partner at Nelson & Fraenkel LLP, a small (5-10 attorney) plaintiff’s litigation firm located
in Los Angeles and San Francisco, CA. I personally focus heavily on products liability cases, particularly
aviation related matters. My cases are venued nationwide, in both state and federal courts. I have litigated
a significant number of wrongful death and personal injury matters arising out of plane crashes which
were caused by product defects including but not limited to failed engines and their components, fuel
systems and their components, avionics, GPS systems, autopilots, etc. I regularly litigate against large and
small manufacturers of aviation products including Boeing, Honeywell, Lycoming, Airbus and
Eurocopter, to name a few. I also handle non-aviation matters that involve product defects such as biking
and trucking incidents, among others.

I am writing to give my input on the proposed changes to Rule 26(b)(5)(A) concerning privilege
log requirements. Claims of privilege are pervasive in products liability cases, particularly by the aviation
products manufacturers I deal with on a regular basis. Almost every case I handle involves a defendant
proposing a confidentiality agreement / protective order. Because such agreements involve a lengthy
process and often require a court order, the interim discovery process typically involves claims of
privilege for documents that defendants claim contain trade secrets and proprietary business information,
among other confidential information.

It has been my experience that, in response to written discovery concerning claims focused on
product design, manufacture, and failures, defendants routinely assert claims of privilege and
confidentiality as a reason to withhold information and documents. In the rare scenarios where defendants
actually provide a privilege log to accompany those objections on the first go-around, such privilege logs
rarely comply with the requirements of Rule 26(b)(5)(A) to “expressly” demonstrate the basis for the
privilege or provide enough information for us to properly evaluate the basis for the claims. They are
merely categorical claims of privilege to justify boilerplate objections.

The result of the current rule, and how it is followed in practice, is lengthy meet and confer
scenarios often followed by expensive and time-consuming motion practice. I have found that, if the
matters ever do make it to a judge or discovery master, the arbiter will typically just try to compromise,
“spit the baby” and placate both sides. Ultimately, I am usually left in the situation where I truly don’t
know what is being withheld, and it seems as though defendants could find a loophole to justify
withholding of any particular damaging document if they truly wanted.

Thus, if anything, Rule 26(b)(5)(A) should only be amended in a way that will more adequately
explain the claiming party’s duty to expressly state its privileges. I am strongly opposed to rule changes
that will either 1) indicate that a document-by-document listing is not routinely required, or 2) specify that
the claiming party need only identify “categories” of documents under privilege. As to the latter, this
language would unquestionably only result in more protracted meet and confer sessions followed by
almost inevitable motion practice and unnecessary use of the court’s resources. I can easily imagine, in
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my practice, manufacturer defendants taking unfair advantage of such a rule and routinely listing
categories such as “financial documents applicable to the model fuel pump” or “revisions to design
drawings for the model crankshaft”. Such categories would be incredibly vague and leave the opposing
party with very little basis to evaluate the claims.

In sum, loosening the requirements or integrating less specific duties on parties claiming privilege
would be unduly prejudicial to plaintiffs who are seeking relevant and discoverable material related to
products claims. As it stands, parties claiming privilege already skirt around the requirements and provide
little specificity.

Thank you for your time and consideration of these comments. Please feel free to contact me if
you want any further input in this matter.

Regards,

Nicole C. Andersen
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Submitted via Email: RulesCommittee_Secretary@ao.uscourts.gov

Committee on Rules of Practice and Procedure
Administrative Office of the United States Courts
Thurgood Marshall Federal Judiciary Building
One Columbus Circle, NE

Room 7-300

Washington, D.C. 20544

Attention: Honorable David G. Campbell — Chair
Professor Catherine T. Struve — Reporter

Re:  Response to the Request for Input on the Components and Procedures for
Privilege Logs in Civil Litigation

Dear Rules Secretary:

The Federation of Defense & Corporate Counsel (FDCC) is a not-for-profit corporation
with national and international membership of 1,477 defense and corporate counsel working in
private practice or as in-house counsel, and as insurance claims representatives. FDCC members
practice in the trial and appellate courts of the United States and of all 50 states. The FDCC’s
efforts center on affording unfettered access to justice for all while also working to protect and
advance the rule of law.

Since 1936, its members have established a consistent and strong legacy of representing
the interests of civil litigants, including publicly and privately-owned businesses, public entities,
and individual defendants. The FDCC seeks to assist courts and related entities in addressing
issues of importance to the profession generally and its membership specifically that concern the
fair and predictable administration of justice.

With that mission in mind, FDCC writes to support reforms to the privilege log component
of Federal Rule of Civil Procedure 26(b)(5)(A). Our members are familiar with the burden of
privilege logs as they regularly utilize the provisions of the Rules in their practice. The Rule
provides:

When a party withholds information otherwise discoverable by
claiming that the information is privileged or subject to protection
as trial-preparation material, the party must: (i) expressly make the
claim; and (i) describe the nature of the documents,
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communications, or tangible things not produced or disclosed—and
do so in a manner that, without revealing information itself
privileged or protected, will enable other parties to assess the claim.

While the 1993 Comments to the Rule make it explicit that the Rule is not intended to
“define for each case what information must be provided when a party asserts a claim of privilege
or work product protection,” in practice what has developed in some jurisdictions is a very strict
protocol for logging each and every document with details surrounding the claims. Yet in other
jurisdictions, the protocol may be much more relaxed. Often, the protocols are unwritten and more
of a localized practice. Accordingly, there is confusion across the federal courts and parties as to
what is required in order to comply with the Rule, and a concern that doing the wrong thing will
waive a privilege or result in sanctions. Compare for example the holdings of Johnson v. Ford
Motor Co., 309 F.R.D. 226, 233 (S.D. W.Va. 2015) (granting a motion to compel and ordering a
more detailed privilege log but denying a request to find a waiver of privilege); Green v. Suzlon
Wind Energy Corp., 2011 WL 13177733 at*1 (W.D. Okla. 2011) (holding the privilege log was
inadequate but granting 15 days to amend the log) with Williams v. Taser Int’l, Inc., 274 F.R.D.
694, 698 (N.D. Ga. 2008) (holding attorney-client privilege and work product doctrine claims were
waived); A.1.A. Holdings S.A. v. Lehman Bros, 2002 WL 31385724 at *8 (S.D.N.Y. 2002) (“failure
to list privileged documents on the required log of withheld documents in a timely and proper
manner operates as a waiver of any applicable privilege. . . .”). A lack of uniformity in the federal
system has resulted.

Adding to that confusion, increases in technology and a tenfold increase in the amount of
electronically stored information since the provision was enacted in 1993 can result in a substantial
burden and expense on the parties. In some cases, the amount of data is such that it is not
reasonable—or even possible—to insist upon a document by document identification in a log. The
Chief Judge of the Commercial Division of the New York State Supreme Court’s Task Force on
Commercial Litigation stated in 2012 that:

Creation of privilege logs has become a substantial expense in
complex commercial litigation matters. Often, the cost outweighs
their value because the logs are not reviewed or used in any way by
the courts. There is demonstratable need to limit unnecessary costs
and delay in the creation of these logs while preserving the ability
of the parties and court to police unwarranted withholding or
redaction of documents in discovery.

Report and Recommendations to the Chief Judge of the State of New York, The Chief Judge’s
Task Force on Commercial Litigation in the 21st Century, June 2012 (Report and
Recommendations), p. 17, https://papers.ssrn.com/sol3/papers.cfm?abstract id=2115510 (last
visited July 21, 2021).

Thus, the problems with the privilege log provision are well-documented. FDDC supports
practical solutions to these problems, in keeping with Rule 26’s demand for proportionality.
Specifically, FDCC supports the following practical, common sense approaches:
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e (ategorical, rather than document-by-document, logging of claims;

e Not requiring parties to include documents that satisfy the privilege
or work product requirements prepared after the date the lawsuit was
filed;

e Not requiring parties to include communications with its trial
counsel or work product of its trial counsel,

e Notrequiring parties to include documents produced with redactions
with the redaction rationale clearly marked;

e Requiring Rule 16(f) discussions about the entry of privilege non-
waiver orders or other protection under FRE 502(d) as well as the
timing of privilege logs. A good discussion examples can be found
in The Protection Order Toolkit: Protecting Privilege with Federal
Rule of Evidence 502, Patrick L. Out, THE SEDONA
CONFERENCE JOURNAL (2009); and

e Explicitly encouraging the availability of cost-shifting where
electronic stored information makes the demands of certain logging
burdensome.

FDCC thanks the Committee in advance for its hard work in considering the issues involved
in the privilege log requirements and for the opportunity to provide comment. For the reasons
stated herein, FDCC encourages practical reform to ensure that the provision is complied with
uniformly across all federal courts in a way that does not substantially burden the parties but
instead is proportional to the needs of the case. We and our members are available to respond to
any particular questions, or requests for additional information the Committee may have, and look
forward to working with the Committee going forward.

Respectfully submitted,

Michael T. Glascott
President
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July 23,2021

VIA EMAIL - RulesCommittee_Secretary@ao.uscourts.gov

Committee on Rules of Practice and Procedure
Administrative Office of the United States Courts
One Columbus Circle NE

Washington, DC 20544

RE: Invitation for Comment on Privilege Log Practice
Dear Members of the Committee:

I write on behalf of the law firm of Fine, Kaplan and Black in response to the Invitation
for Comment on Privilege Log Practice. Fine Kaplan believes that document-by-document
privilege logs are an essential discovery tool, and any amendment to Federal Rule 26(b)(5)(A)
is unnecessary and unwarranted.

Fine Kaplan is a nationally recognized law firm that devotes its practice entirely to
litigation, with particular emphasis on antitrust, class actions, complex commercial litigation,
consumer protection, and white-collar criminal defense. We represent both plaintiffs and
defendants, including Fortune 500 companies.

In our firm’s experience, over-designation for privilege is a significant problem, and
document-by-document privilege logs are the only way to root out improperly designated
documents. Document-specific information often enables opposing counsel to determine that
certain documents are not actually privileged. i.e., the communication included a third party;
the lawyer was merely copied on a non-privileged communication sent to multiple non-
attorneys; no lawyer was included on a particular communication; the attachment is unlikely to
be privileged; the subject matter appears to be business-related, not legal, etc. Privilege logs in
alternative formats, such as categorical privilege logs, are incapable of providing that level of
specificity and thus do not allow a party or a court to meaningfully assess the legitimacy of the
claim of privilege. Therefore, courts have generally insisted upon detailed document-by-
document privilege logs. See, e.g., Valley Forge Ins. Co. v. Hartford Iron & Metal, Inc., No.
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114CV0O0006RLMSLC, 2016 WL 11033846, at *4 (N.D. Ind. Nov. 4, 2016) (“Here, Hartford
Iron’s privilege logs assert a blanket claim of privilege as to categories of correspondence or
communications by date. This is insufficient, as ‘[t]he claim of privilege cannot be a blanket
claim; it must be made and sustained on a question-by-question or document-by-document
basis.””) (citations omitted); First Horizon Nat'l Corp. v. Houston Cas. Co., No. 2:15-CV-
2235-SHL-DKYV, 2016 WL 5867268, at *7 (W.D. Tenn. Oct. 5, 2016) (“In sum, in the absence
of a document-by-document log, the court or the Defendants cannot assess whether the
privilege claim is well grounded.”); Cobb Elec. Membership Corp. v. Zurich Am. Ins. Co., No.
1:09-CV-0675-CAP-WEJ, 2010 WL 11500063, at *6 (N.D. Ga. Mar. 29, 2010) (“Blanket
assertions of privilege, not specifically asserted with respect to particular documents, ‘disable
the court and the adversary party from testing the merits of the claim of privilege.” The party
asserting the privilege bears the burden of establishing that the documents it refuses to produce
are privileged. It is difficult to comprehend how a party could satisfy that burden with respect
to any document that it identifies only by ‘generic’ category.”) (internal citations omitted);
Coltec Indus., Inc. v. Am. Motorists Ins. Co., 197 F.R.D. 368, 371 (N.D. Ill. 2000) (““A claim of
privilege cannot be a blanket claim, but must be made and established on a document-by-
document basis. The scope of the privilege is narrow, because it is a ‘derogation of the search
for truth.” We stress that each of these elements must be established as to each document, as
the mere existence of an attorney-client relationship is not sufficient to cloak all
communications with the privilege.”).

The tendency to over-designate for privilege is especially prevalent with respect to
email communications. For example, it is not uncommon for some attorneys to broadly
designate an entire email chain as privileged simply because a lawyer is involved in one or
more of the emails in the chain. Such chains often include non-privileged, purely factual emails
between non-lawyers that are later forwarded to a lawyer, and privilege is improperly asserted
over the entire email chain. If each email is logged separately, it becomes clear that there is no
proper claim of privilege over the entire chain. Loosening the specificity requirements for
privilege logs would only exacerbate the over-designation problem and lead to the concealment
of relevant, non-privileged documents.

Further, the burden of preparing privilege logs is often self-imposed. Multiple
mechanisms are already available to reduce the burden and cost of privilege review and
privilege log preparation. For example, in large document cases, experienced counsel
frequently agree in advance to a privilege log protocol. The stipulated protocol approved by the
court in In re Generic Pharmaceuticals Pricing Antitrust Litigation, MDL No. 2724 (E.D. Pa.),
gave Defendants the option to either (i) log every lesser-included email in a chain, or
alternatively, (ii) log a single entry for the entire chain and produce a redacted version of the
entire email chain.! Not one of the forty corporate defendants elected to use the latter
alternative, which would have enabled them to avoid logging every email in a chain while still

! See Pretrial Order No. 95 9 11.1 (ECF 1045).
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providing the plaintiffs with sufficient information to evaluate the claim of privilege. Further,
F.R.E. 502(d) clawback agreements, which our firm routinely enters into with opposing
counsel, including in the Generic Pharmaceuticals Pricing Antitrust Litigation,* are available
to reduce the burden of privilege review and privilege log preparation.

It appears that the primary proponent of an amendment to Rule 26(b)(5)(A) is Lawyers
for Civil Justice. In their August 4, 2020 “Suggestion for Rulemaking,” they argued in their
Introduction (p. 1) that “the modern privilege log [is] as expensive to produce as it is useless.”
(quoting Chevron Corp. v. Weinberg Group, 286 F.R.D. 95, 99 (D.D.C 2012)). However, they
fail to note that the privilege log in that case was deemed “useless” by the court because it
contained “generic,” “boilerplate” descriptions of the subject matter of the communication
claimed to be privileged. /d. at 99.

In our view, the Chevron case actually supports our position that more detail, not less,
should be provided in privilege logs. Also, the assertion by Lawyers for Civil Justice that there
is a widespread belief on the part of the judiciary, parties, and litigators that there is a need for
amendment to Rule 26(b)(5)(A) to require less specificity in privilege logs is simply
unfounded. Moreover, adoption of the Lawyers for Civil Justice’s proposal to afford parties
greater latitude in designating entire categories of documents as privileged would invariably
lead to more “satellite litigation” about claims of privilege because the receiving party would
not have sufficient information to verify that the claim of privilege is warranted.

In sum, Fine Kaplan believes that the courts are acting properly under Rule 26(b)(5)(A)
by generally requiring detailed document-by-document privilege logs in order to facilitate a
meaningful analysis of asserted privileges and guard against over-designation. Parties may use
existing tools, such as clawback agreements, to lessen the burden of privilege log preparation.
Amending Rule 26(b)(5)(A) is unnecessary and unwise.

Respectfully submitted,
/s/ Roberta D. Liebenberg

Roberta D. Liebenberg

2 See Pretrial Order No. 53 4 11.3 (ECF 697).
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From: Drew Ashby

To: RulesCommittee Secretary

Cc: Seth Lowry

Subject: Proposed Amendment to Fed. R. Civ. P. 26(b)(5)(A)
Date: Friday, July 23, 2021 5:26:12 PM

Attachments:

Dear Committee,

I represent plaintiffs in serious injury cases. | have been in practice for 14 years; 7.5 of
which were on the defense side. | am writing to encourage the Committee to keep the rule
as is, without an additional allowing for logging documents or data by category.

Thankfully, my experience with categorical logging has been limited to one matter. | say
thankfully because it was a bad experience for everyone involved. Interestingly, categorical
logging in this case came up organically. It was never discussed, but the corporate
defendant chose to go this route anyway. The challenges with this method became quickly
apparent when | wanted to know more about certain documents; particularly
communications that were purportedly protected by the attorney-client privilege. When
meet-and-confers with opposing counsel failed to produce any additional information about
the communications, we noticed a 30(b)(6) deposition to discuss the communications. That
30(b)(6) designee ultimately knew nothing about the communications, or who was on them,
claiming that there were far too many communications for them to testify intelligently about
them. So, after trying numerous different approaches to get the information | needed to
determine whether the asserted privileges were legitimate, | was back at square one; with
nothing, and having wasted months of my client’s discovery window, and having no
additional information despite the substantial time and expense | had spent on the issue.

Frustrated, and with no good options, | filed a Motion to Compel seeking that the
purportedly privileged documents be produced. Keep in mind, | had to do so with virtually
no knowledge about whether the communications were privileged. This was merely my only
tool left, since | could somewhat shift the burden of proving the privilege to the corporate
defendant. When forced to finally do so in front of the Court, the corporate defendant’s
submission confirmed that their claims of privilege were functionally baseless. We won the
privilege fight on over 98% of the challenges that we made.

It's tempting for anyone reading or hearing this story to believe it a success story. It’s not.
It's a story of how a broken process forced the plaintiffs to do needless work to obtain what
they were already entitled to. And the defendant likely would have gotten away with it if we
had not pursued the matter so intently. Think of how many lawyers may not have followed-
up! Like it or not, many parties (plaintiffs and defendants alike, I’'m sure) use privilege logs
to hide documents that likely aren’t privileged, but which they want to avoid producing. The
receiving party’s only check against that is the ability to obtain information to determine
whether the privilege is valid. With categorical logging, this will be hampered even more
than it already is.

When you make new rules, or revise old ones, you must always consider the ways in which
the language of the rule (1) can be manipulated by parties who are unscrupulous or who
believe they should push all available boundaries, and (2) creates incentives or disincentives
for certain actions. Given that categorical logging can arguably take less time, any revision
allowing it will automatically make it the norm. Given that it will be easier to hide











documents and data that are not technically privileged among categories in a log, changing
the rule will incentivize this conduct.

Discovery should not be a game of cat and mouse, yet there are already so many broken
parts of the system that allow for it to be as such. Explicitly allowing for categorical logging
would make it worse, and it would disproportionately impact individual plaintiffs whose
counsel does not have the resources afforded to large corporate defendants.

Drew Ashby

The Ashby Firm

445 Franklin Gateway SE - Marietta, GA
30067

404.777.7771

drew@ashbyfirm.com

https://ashbyfirm.com

CONFIDENTIAL PRIVILEGED CONTENT: This message contains information from The Ashby Firm that may be confidential or
privileged. This information is intended only for use of those individuals/entities who are correctly named on the TO, CC and/or BCC
lines above. If you are not one of the above-named recipients, or are (or believe you may be) an unintended recipient, your receipt of this
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July 26, 2021

Discovery Subcommittee
Advisory Committee on Civil Rules

Dear Committee Members:

I submit these comments in response to the request for public comment on Privilege Log
Practice. For the reasons set forth below, these comments support further consideration of Privilege
Log Practice by the Advisory Committee to advance the goals of just, speedy, and inexpensive
resolution of litigation and to reduce the costs and burdens of discovery practice.

The comment request asks for identifying information on my practice. I chair my firm’s
class action defense practice, and I also specialize in complex business litigation. In the latter type
of cases, I am as frequently on the Plaintiff’s side as on the defense side. In a recent case on the
Plaintiff’s side, fighting for discovery took the case to the New Jersey Supreme Court over
discovery rulings. I am also co-chair of the ABA Section of Litigation Federal Practice Task
Force, and the views expressed herein are shared by some of the other co-chairs and individual
members, but are offered solely as my own views and not of the views of my firm, the ABA, the
Section of Litigation, or the Task Force. As the Committee is aware, the Section of Litigation
Federal Practice Task Force members have been active participants in expressing views as
individuals with regard to past discovery projects of the Advisory Committee, and if the
Committee decides to look at these issues further, I am sure the Task Force members will continue
to be of assistance with further comments and to provide any help that is requested.

The request for comment correctly points out that neither the current language of Rule
26(b)(5), nor the Comment, expressly requires the creation of privilege logs on an item-by-item
basis, but in any case involving documents of any size, courts believe they are required and the
parties accordingly believe they are expected to provide them. This is true in both Federal and
State cases. New Jersey’s discovery rule, N.J. Court Rule 4:10-2(e)(1), is the same as the Federal
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Rule on this point. Yet, | have never had a party claim a detailed privileged log was not required
in either court. That said, the creation of these logs is burdensome and in many cases lead to
further disputes regarding the extent of the information furnished to determine whether the
privilege is properly invoked. Parties routinely fight over privilege designations even when it is
clear that the document may have no relevance to the central issues in the case. These collateral
disputes unnecessarily drive up the costs of litigation. There is no easy solution.

As you may know, the NY State Court Commercial Division adopted Rule 11-b of Section
202.70(g) establishing a preference for categorical privilege logs. It also provides for the
possibility of cost-shifting where one party insists on a document-by-document log when a
categorical log would be more appropriate. The New York City Bar prepared a guidance document
regarding categorical privilege logs. It attempts to provide guidance on what a court might deem
adequate (form/substance) in a categorical log and draws from the Local Civil Rule 26.2 of the
SDNY/EDNY. For example, the guidance notes that a categorical log may only be appropriate in
cases where the privilege designations are voluminous (page 3 — noting that document-by-
document privilege log of 3,000 documents was not unduly burdensome requiring categorical
privilege log). Further, the guidance notes that parties are required under Rule 11-b to discuss the
scope of the privilege review and details of the log in a meet and confer at the outset of the case.
I note that while a discussion at the outset may be helipful, it may be too early to do so before the
parties have served their discovery requests and refined the critical issues in the case.

One solution that would be helpful is to identify the categories of documents that can be
excluded from any privilege log requirement. In most cases, it should not be necessary to log
communications with litigation counsel and the client both before and after the commencement of
the litigation. The parties may also be able to agree that documents beyond a given date range
need not be logged. Another area that should be excluded from a log are documents produced in
redacted form, although at present the need to log such documents is a common subject of dispute
between counsel. These documents should not need to be logged because the receiving party will
usually receive, in that instance, more information regarding the document than simply the To,
From, Date, and Subject Matter that a log normally provides.

One type of efficient privilege log used is a metadata privilege log created through the ESI
review process by tagging documents with specific privilege designations and then exporting
certain metadata fields from the ESI review platform to create a log of those documents. The log
would include metadata fields such as date, from, to, cc, bee, subject, and basis for privilege. Such
logs are only available when using outside vendors or sophisticated document review platforms.

Another area causing disputes and relating to logs is the issue of redactions of documents
that may have some discoverable information, but are otherwise not relevant to the claims or
defenses. Some cases say that if a document has responsive information, and a protective order is
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in place, the entire document must be produced and cannot be redacted by the producing party.
On the other hand, there are strong arguments that when a lengthy document discusses many
subjects and only one is relevant, there is no right for the adverse party to see the rest. One example
would be minutes of confidential meetings of a Board that discuss may topics, only one of which
is responsive to the document request. Sometimes parties resolve the issue by preparing redaction
logs, possibly providing titles to the other sections, or otherwise identifying the subject matters of
the items redacted. Again, further disputes are generated by these issues.

We understand that consideration of these issues is at an early stage, and no specific
solutions are being considered as formal rule changes. We encourage the Discovery Subcommittee
to look further into these questions in the hope of lessening the costs and burdens that they present
to litigants. We would welcome the opportunity to provide further comments after we have more
of an opportunity to gather additional input and to consider further ideas being explored by the
Subcommittee.
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Via email: RulesCommittee_Secretary@ao.usconrts.gov
Rebecca A. Womeldorf, Secretary

Committee on Rules of Practice and Procedure
Judicial Conference of the United States

One Columbus Circle NE, Suite 7-300
Washington, DC 20544

Re: Comment on Privilege Log rule changes
Dear Committee on Rules of Practice and Procedure:

I have been practicing civil rights law in Massachusetts for over 40
years. I am deeply concerned about the proposed changes to current privilege
log requirements.

Plaintiffs in civil rights cases rely on documents obtained through
discovery to prove their cases. Defendants frequently respond to discovery
requests with boiler-plate objections that the requests are overbroad and
burdensome, even when the requests are narrowly tailored. Defendants also
trequently claim privileges, sometimes without even providing a privilege log
of documents they have withheld or redactions they have made. I have had
numerous cases where I needed to remind defendants’ counsel to provide a
privilege log and I have had to file motions to compel privilege logs.

Privilege logs are an important tool to promote transparency and
ethical discovery in civil rights cases. The current rule regarding privilege logs,
FRCP26(b)(5)(A), was recently updated to broaden the content of privilege
logs. The rule requires that the party claiming privilege must describe the
documents and other information being withheld in enough detail for the
opposing party to determine whether the claim of privilege is appropriate.
When parties follow this rule, it works. I have received proper privilege logs
that contain enough information to assure me that the withheld information
is, indeed, privileged. I have also received privilege logs that show documents



or information is being improperly withheld. For example, defendants have
claimed attorney-client privilege for an email which was sent to a third party.
Most of the time, I can resolve issues by having a conversation with
defendants’ counsel. Without a proper privilege log, I would not know enough
to begin this conversation.

Without details about what information is being withheld, and if
defendants merely describe “categories” of documents, I would not be able to
tell if documents were improperly designated as privileged. The proposed
changes would make more work for our courts. Vague descriptions of
documents would mean judges would need to view more documents in
camera to determine if they are privileged.

The proposed changes would harm civil rights plaintiffs in an area of
law that already favors government agencies and corporations. I hope the
Committee will not change this rule, which protects transparency and
promotes confidence that all parties are playing fair.

Sincerely,

Howard Friedman
Hf:cgk
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From: Rob Snyder

To: RulesCommittee Secretary

Subject: Invitation for Comment on Privilege Log Practice
Date: Monday, July 26, 2021 3:37:13 PM

| write to provide comments about the Discovery Subcommittee’s consideration of possible
changes to Federal Rule 26(b)(5). My experience spans representing plaintiffs and defendants
and working in federal court as a judicial law clerk. | am a partner in the Atlanta office of
Butler Wooten & Peak, LLP. My practice is split primarily between representing plaintiffs in
product liability, major personal injury and wrongful death cases, and whistleblower cases
under the federal False Claims Act. About half of my current practice is in federal court.
Before joining my current firm, | primarily represented defendants in business litigation and
securities cases in federal and state court. Before entering private practice, | spent two years
as a judicial law clerk to the Honorable Harold L. Murphy, United States District Court Judge
for the Northern District of Georgia.

| write to urge the Subcommittee not to change Federal Rule 26(b)(5). The Rule in its current
form requires any party, plaintiff or defendant, seeking to withhold documents based on a
privilege to “expressly make the claim” and to “describe the nature of the documents,
communications, or tangible things not produced or disclosed--and do so in a manner that,
without revealing information itself privileged or protected, will enable other parties to assess
the claim.” Fed. R. Civ. P. 26(b)(5). By requiring parties seeking to withhold documents to
explicitly describe the withheld documents, the Rules provide an efficient and fair procedure
for parties and the court to assess potential claims of privilege.

A detailed privilege log that identifies each document withheld is the best way for parties and
Courts to assess claims of privilege and to make targeted challenges to privilege assertions. A
few recent examples from my practice prove this point. In a recent False Claims Act case
handled by my firm, the Court ordered the defendant Wells Fargo to produce a document that
the company contended were protected by the attorney-client privilege. After we challenged
several claims of privilege made by Wells Fargo, the Court ultimately ruled that one of the
documents were not protected by any privilege because the document was not sent by or to
an attorney. United States ex rel. Bibby v. Wells Fargo Bank, N.A., 165 F. Supp. 3d 1319, 1329
(N.D. Ga. 2015) (rejecting and accepting privilege challenges based on targeted motion to
compel). The document the court ordered produced was related to a Wells Fargo internal
investigation.

In another case, Reichwaldt v. GM, the District Court ruled that a number of documents
identified on GM'’s privilege log were not protected by any applicable privileges. Order of



February 10, 2020, Reichwaldt v. GM, Case no. 1:16-cv-02171-TWT, U.S.D.C. N.D. Ga., Dkt. No.
178. The court concluded that the documents were not created by or sent to an attorney but
were instead design documents protected by no applicable privilege.

In both cases, we were only able to make a proper and targeted challenge because the
defendants had provided detailed privilege logs that allowed us to review the claims of
privilege and assess whether the documents on their face appeared to meet the legal
requirement for application of the privilege. If the defendants had simply listed categories of
documents withheld, by saying “documents related to internal investigation” or “documents
related to legal investigation of design defect claims” our ability to challenge the withheld
documents would have been greatly diminished. Faced with a categorical log in our cases, |
feel certain that we would be forced to seek in camera review of all documents withheld by
the defendants in most cases.

| also believe that the claims of those seeking changes to the Rule that privilege logs are
burdensome in large document cases are overblown. Our firm frequently handles cases in
which the defendants produce millions of pages of materials. Not once in my experience has
any defendant contended that providing a document by document privilege log was
excessively burdensome. But if that were the case the Federal Rules already provide several
means for the parties to attempt to reach agreement on any privilege issues before discovery
starts. See, e.g., Fed. R. Civ. P. 26(f)(3)(D) (requiring parties to confer and include in their
discovery plan “any issues about claims of privilege or of protection as trial-preparation
materials.”). Failing agreement, the court can resolve disputes about privilege logs before
discovery starts. /d. Recently, reaching agreement about the format of privilege logs has
become part of our discussion of ESI protocols in our initial planning conferences. In a recent
federal court ESI protocol | worked on we reached an express agreement that any party
seeking to withhold documents based on a privilege would provide a log separately setting
forth for every document withheld: the nature of the privilege, the type of document; the
authors; the date; the general subject matter; the Bates number; and any other information
required by the Local Rules or the Federal Rules. See Agreed ESI Protocol, Winston Hencely v.
Fluor Corporation, et al., U.S.D.C. D. S.C., Case No. 6:19-cv-00489-BHH, Dkt. No. 35-1. We
reached that agreement during the initial planning conference.

In addition, the meet and confer and initial planning conference process in federal court is
sufficient to handle any request by a party that express categories be excluded from logging.

It is not my experience that parties request that their opponents provide a log that lists
communications with outside counsel or outside counsel’s work product related to the case.
My firm’s form instructions for discovery requests expressly state that the receiving party
need not log communications with outside counsel or any work-product related to the case. If
a party insisted on such documents being logged, it is my strong suspicion that, barring any
indication of the crime-fraud exception, any federal judge would look on that request with



great skepticism since those documents are shielded from discovery in the vast majority of
cases.

Finally, to the extent that those seeking changes to the Rule claim that a fear about waiver is
what drives the need for burdensome logging, that concern is also greatly overblown. Initially,
the Rules already provide an express claw back mechanism that allows parties to retrieve
documents that are produced inadvertently. The Wells Fargo order referenced above came
about after Wells Fargo clawed back documents it contended were inadvertently produced.
The Court ultimately agreed with Wells Fargo that those documents were shielded from
protection. United States ex rel. Bibby, 165 F. Supp. 3d 1319, 1328. But aside from any claw
back issues, it is not my experience that federal judges are quick to find a waiver of privilege
even in those instances where a party produces no privilege log at all. Instead, in my
experience federal judges are far more likely to first order a party to produce a compliant
privilege log, and it is only when a party fails to comply with an order to produce a log that the
court considers ordering production of the materials. In my experience, courts are very
hesitant to find a waiver of any privilege.

| respectfully request that the Committee leave Rule 26(b)(5) as it is currently written.

Rob Snyder
Butler Wooten & Peak LLP

Atlanta Office Columbus Office Savannah Office

2719 Buford Highway 105 13t Street The Realty Building, Suite 1000
Atlanta, GA 30324 Columbus, GA 31901 24 Drayton Street

Office: 404-321-1700 Mail: P.O. Box 2766 Savannah, GA 31401

Fax: 404-321-1713 Columbus, GA 31902 Office: 912-443-4036

Office: 706-322-1990  Fax: 706-323-2962
Fax: 706-323-2962
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July 27, 2021

Re:  Judicial Conference Advisory Committee on Rule 26(b)(5)(A)
Dear Rules Committee,

My name is Matthew Sims and I am a partner at Rapoport Weisberg & Sims, P.C., a
small law firm located in Chicago that represents plaintiffs in catastrophic and complex matters,
such as aviation disasters, industrial explosions, product liability cases, trucking accidents,
pharmaceutical cases, medical devices, and medical malpractice. I personally focus my practice
extensively on product liability cases and my practice takes me to courthouses throughout the
country, both state and federal. Oftentimes, our work has us litigating against well-known
corporations, such as Boeing, Honeywell, Johnson & Johnson, John Deere, Lycoming,
Bridgestone, Medtronic, and many other common household names.

I write today to provide my input on the proposed changes to Rule 26(b)(5)(A)
concerning privilege log requirements. In document intensive cases — such as product liability
cases — claims of privilege are omnipresent. Already, far too much is shielded from the public
regarding the nature and legal consequences of wrongful conduct, which should be publicly
known.

Writing for the Supreme Court of the United States in 1966, Justice Clark observed: “The
principle that justice cannot survive behind walls of silence has long been reflected in the 'Anglo
American distrust for secret trials.”

More broadly, President John F. Kennedy once explained: “The very word ‘secrecy’ is
repugnant in a free and open society; and we are as a people inherently and historically opposed
to secret societies, to secret oaths and to secret proceedings. We decided long ago that the
dangers of excessive and unwarranted concealment of pertinent facts far outweighed the dangers
which are cited to justify it.”

Allowing sweeping categorizations of privilege logs will only continue to undermine the
basic American principle that our courts serve not just private litigants, but the public as a whole.

It has been my experience that defendants routinely assert claims of privilege and
confidentiality as a reason to withhold information and documents. Invariably, when we pursue
and succeed on a challenge to privilege, we find damning documents of the highest order that
were improperly withheld. Already under the current rule, a cat-and-mouse game seems to exist
where great efforts are expended trying to conceal the most relevant documents through what are
often specious claims and legal hair-splitting, many times involving improperly invoked claims
of privilege. The proposal to the rules will only serve to worsen this scenario.



Claims of privilege are, and must be, qualitative, meaning that a trained attorney should
have looked at a document and made a subjective call on whether a document satisfies a claim of
privilege, and then, if so, whether any exception may apply (e.g. waiver, crime-fraud, etc.). If a
document must go through this process for the assertion of privilege to occur, then the minimal
amount of time-savings from permitting wide-categorization of categories of documents is
hardly worth the temptation for pervasive and wide-spread abuse that will come with categorical
assertions of privilege. In simpler terms, if an attorney is necessarily assessing whether the
components exist to claim privilege, that attorney has already consciously looked at everything
that would need to go into a privilege log anyways.

As such, I strongly oppose any rule changes that will eliminate a need for document-by-
document listing, or otherwise permits a litigant to sweepingly claim broad categories of
documents under claims of privilege. While some may argue the proposed rule change may
potentially advance the “speedy and inexpensive determination!” of actions, those considerations
should not take precedence over the necessarily “just” determination of actions.

Thank you for your time and consideration of these comments. Please feel free to contact
me if you want any further input in this matter.

Very truly yours,
— Oh OO0

Matthew S. Sims

! Arguably, the rule change would be counterproductive in the speedy or inexpensive determination of
actions, as it will undoubtedly require significantly more “meeting and conferring” in order to determine
which documents exist within any given category of documents.
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July 25, 2021

Judicial Conference Advisory Committee on Civil Rules
RulesCommittee Secretary(@ao.uscourts.gov

Dear Rules Committee,

I write regarding current Rule 26(b)(5)(A). I represent plaintiffs in a variety of asbestos, employment,
civil rights and personal injury actions in Delaware. Our rules of civil procedure in state court are modeled
after the federal rules.

Privilege log disputes have tended to arise in larger cases such as asbestos cases where the
Defendant is a large corporation with many documents and the request for production spans a long length
of time. In my experience parties have been able to resolve issues themselves and judicial involvement not
necessary.

I think that requiring categories of documents rather than a document by document description of
each document would increase judicial intervention because parties would be more likely to ask the Judge

for in camera reviews.

In my opinion no changes are needed and parties have worked to get issues resolved without
judicial intervention.

Very truly yours,
/s/Raeann Warner

Raeann Warner
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July 26, 2021

VIA E-MAIL
RulesCommittee Secretary@ao.uscourts.gov

RE:  proposed rule change relating to difficulties in complying with Rule 26(b)(5)(A)
To the Committee,

We have not experienced difficulties in complying with Rule 26(b)(5)(A). We are a small firm
practicing mainly litigation representing individuals who have been injured, insurance
policyholders, consumers, and small businesses. We handle both smaller, simple cases and some
large document cases, including class actions.

The biggest problems we see in connection with the claiming of privilege are the over-claiming of
privilege and the failure to provide sufficient information in a privilege log to make a determination
as to whether something is privileged or not. In cases involving a large number of documents,
candor and full disclosure of withheld documents is very important because in these cases the
likelihood is reduced that withheld documents would otherwise come to light, for instance through
the taking of depositions. We do not see a need for an lessening of the current rule.

Very Truly Yours,
s/ F Inge Johnstone

F. Inge Johnstone

2204 Lakeshore Drive - Suite 303 - Birmingham, Alabama 35209 - T: (205) 383-1809 - F: (888) 759-3882
www.johnstonecarroll.com
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July 27, 2021

VIA E-MAIL: RulesCommittee _Secretary@ao.uscourts.gov

MEMBERS OF THE JUDICIAL CONFERENCE
ADVISORY COMMITTEE ON CIVIL RULES

Re: Fed. R. Civ. P. 26(b)(5)(A) - Privilege Logs

To the Members of the Advisory Committee on Civil Rules:

I have been lawyering since 1986, mostly representing plaintiffs in cases involving
pharmaceutical, medical device or product liability multidistrict litigations. Many changes have
occurred in federal practice since I graduated law school. One of the biggest changes in my
practice involves notice pleading. When I first started, I never considered Conley v. Gibson to be
controversial until the Supreme Court read a plausibility standard into the text of Rule 8. Now,
some judges are erroneously saying that federal court is a fact pleading system. Many other
changes have occurred over time as documented by the then reporter to the Federal Rules
Advisory Committee, Professor Arthur Miller, in his article Are the Federal Courthouse Doors

Closing? What’s Happened to the Federal Rules of Civil Procedure? 43 Tex. Tech. L. Rev. 587
(2010-2011).

But one of the bedrock principles that I learned in law school was that that the attorney
client privilege is sacrosanct because we want to encourage candid truthful communications of
clients seeking legal advice from their counsel. I also learned though that the attorney client
privilege is an exception to the general rule that the law is entitled to every man’s evidence. As
an exception to the rule, it is to be construed narrowly and the burden of demonstrating the

applicability of the privilege rests on the party who invokes it. These principles should be
immutable.
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In my experience, many lawyers misunderstand or misapply the privilege, if they do not
outright abuse its assertion in discovery proceedings. The notion that this Committee is
considering relaxing the standard by which privilege logs are ordinarily drafted to countenance
the use of categorizing documents withheld as privilege invites mischief, if not abuse. I disagree
with any such change to Rule 26(b)(5)(A). Only through detailed document-by-document
privilege logs are opposing counsel able to divine even the barest of understandings of
documents whose content it is the job of well-heeled lawyers to purposely obscure in a privilege
log, often because the content of their client’s documents is incriminating. Examples abound
where counsel have attempted to attribute to a relevant and discoverable document attorney
client privilege status through false or improperly applied criteria. The only means to hold in
check the ability of opposing counsel to abuse the assertion of the privilege is to require
fundamental information in a detailed privilege log.

Vioxx Products Liability Litigation, MDL 1657 (E.D. La.), provides an excellent example
to demonstrate the on-going need for a document-by-document privilege log. In that case,
Merck was represented by several nationally prominent law firms. It produced over 2.3 million
documents and a separate privilege log listing 30,000 documents. Plaintiffs challenged the
adequacy of the privilege log. In response, the district court ordered all 30,000 documents
designated as privileged to be produced for in camera inspection. Incredibly, after an exhaustive
personal inspection, the court found only 491 of the 30,000 documents to be privileged (just
under a 99% reporting error) and ordered the improperly designated documents to be produced.
Some of the documents that were claimed privileged included promotional overviews, press
releases, studies already in evidence, sales meetings, etc. Merck sought mandamus review at the
Fifth Circuit. Although it denied the petition, the circuit court gave instructions suggesting that a
different review protocol be employed. Vioxx Prod. Liab. Litig. Steering Comm. v. Merck &

Co., Inc., No. 06-30378, 2006 WL 1726675 (5th Cir. May 26, 2006). Adhering to the Court of
Appeal’s advice, the district court appointed Professor Paul R. Rice as a special master to
evaluate the privilege dispute. Professor Rice evaluated a representative sample of 2,000
documents and again found widespread overuse of the privilege. He pointed out that the
privilege is only designed to protect communications seeking and rendering legal advice, that
legal advice must be the primary purpose of the communication, that when the role of legal
counsel changes from legal advisor to corporate decision-maker, the privilege ends. He also
noted that “[s]imply because technology has made it possible to physically link ... separate
communications does not justify them as one communication and denying the demanding party a
fair opportunity to evaluate privilege claims raised by the producing party.” In re Vioxx Prod.
Liab. Litig., 501 F.Supp.2d 789, 804 (E.D. La. 2007). In so doing, Professor Rice criticized as
both “inappropriate and unfair” privilege logs that categorize documents or allow email strings
(not individual emails) to be identified. Id. at 812, fn. 33. The district court adopted this
reasoning.
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Other courts agree that categorical logging is inadequate because the logs are not
“sufficiently articulated to permit the opposing party to assess the claims of privilege or work
product protection.” Companion Property and Casualty Ins. Co. v. U.S. Bank Nat’l Ass’n., 2016
WL 6539344 (D.S.C. Nov. 3, 2016). By requiring each document to be separately logged,
whole swaths or categories of documents cannot be swept under the privilege log rug. In this
sense, the Fifth Circuit was prescient regarding this Committee’s current consideration of
categorization: “Traditional procedural protections are not limitlessly malleable. If staying within
those traditional constraints takes more time than jumping their traces, that is not justification for
doing so. The time it takes is the time it takes.” Vioxx Prod. Liab. Litig. Steering Comm., 2006
WL 1726675, at *3.

I ask that the Committee maintain the integrity of Rule 26(b)(5)(A) as is. Justice
Brandeis’s adage that electric sunlight is the greatest disinfectant still holds true. Changing the
Rule to limit the wattage to that of a dimly lit bulb is not aligned with the basic principles of our
system of justice.

/mmh
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Douglas McNamara

Partner

Cohen Milstein Sellers & Toll, PLLC
dmcnamara@cohenmilstein.com

July 27, 2021

Via Email Only

Judicia Conference of the United States
Advisory Committee on Civil Rules
Washington, DC 20544

RulesCommittee Secretary @ao.uscourts.gov.

Re: Comment on Potential Change to Rule 26(b)(5)(A) on Privilege Log
Practices

Dear Members of the Committee:

| write at your invitation for comment regarding privilege log practice and a suggestion to
amend Fed. R. Civ. P. 26(b)(5)(A), including the possibility of categorical logging. | have spent
23 yearsin civil litigation, starting as an associate at a large defense firm, and as a partner in a
plaintiffs -side class action firm. In my experience, clear rules on privilege logging aid in
efficiency and fairness, while categorical logging does not save resources, creates additional
disputes, and facilitates the broad withholding of relevant non-privileged documents.

Nearly al the cases | am involved with constitute the kind of “large document” cases
described in the invitation to comment. See,
https.//www.uscourts.gov/sites/defaul t/files/invitation for comment_on_privilege log_practice
O.pdf at 2. In my cases, a document-by-document listing on privilege logs is routinely required.
For example, the District of Maryland has local practice guidelines appended to it local rules that
set out what a privilege log should contain:

(i) the type of document; (ii) the general subject matter of the document;
(iii) the date of the document; and (iv) such other information asis sufficient
to identify the document, including, where appropriate, the author,
addressee, custodian, and any other recipient of the document, and, where
not apparent, the relationship of the author, addressee, custodian, and any
other recipient to each other.

2838593 v1
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See https.//www.mdd.uscourts.gov/sites/mdd/files/LocalRules.pdf at App. A, p. 120. Judge Waxse
set out another classic and useful template for adequate privilege logs almost 20 years ago. The
log must provide: 1) adescription of the document; 2) the general subject matter of the document;
3) the date of the document; 4) the author of the document, whom s’he works for, their title and
whether they are counsel; 5) each recipient of the document, their employer, titles, and whether
they are counsel; 6) the purpose of preparing the document; 7) the number of pages of the
document; 8) the specific basis for withholding the document; and 9) any other pertinent
information necessary to establish the elements of the asserted privilege. Hill v. McHenry, 2002
U.S. Dist. LEXIS 6637, a *6, 8 (D. Kan. Apr. 10, 2002). See also Ruran v. Beth El Temple of West
Hartford, Inc., 226 F.R.D. 165, 168-69 (D. Conn. 2005). This kind of guidance avoids boilerplate
entries and allows the receiving party to reasonably assess assertions of attorney-client privilege
or attorney work product claims, saving the court and litigants time and resources.

Concerns about the costs or diversion of time to create these |ogs are diminished due to the
claw back rightsin Fed. R. Evid. 502(d). The producing party can produce first and then claw back
and create logs as needed. Further, in large document cases producing parties can run search terms
through the electronically stored information to capture documents with counsel’s names, or
“privilege’, as well as to de-duplicate and thread emails, making it easier to automate these logs.
Further, legitimately privileged documents usually comprise only a small number of responsive
documents.

| have also been involved in ligation where categorical ogging was attempted and found it
inefficient and ineffective. Ininre Marriott International Customer Data Sec. Breach Litig., MDL
No., 19-md-2870, the parties have been aided by retired Magistrate Judge John Facciola as a
Special Master. Judge Facciola has written on the topic of categorical logging. “Asserting and
Challenging Privilege Claims in Modern Litigation: The Facciola-Redgrave Framework,” The
Federal Courts Review, Vo. 4, No. 1 (2009). The parties met and conferred on categorical logging
for months, unable to agree on the scope and descriptions. After months of disagreement on how
the categories should be defined, Special Master Facciola suggested the parties just proceed with
traditional logging. Between March and July of 2021—supposedly after the bulk of documents
had been produced and several depositions had aready been taken—Marriott produced over
13,000 “de-privileged” documents. These included incident timelines, risk assessments, and non-
lawyer emails that Plaintiffs relied on in their recently filed class certification brief. These
documents would have likely remained unproduced, having fallen within the broad categories
suggested for logging. The late production necessitated creativity between the parties through
interrogatories or 30(b)(6) depositions, to avoid re-depositions. The experience convinced me that
categorical logging only complicates discovery in already complex cases, pushing potential
privilege fights to the end. Worsg, if there are not honest adversaries or a diligent special master
or magistrate judge, materials may be wrongly shielded, with little chance that the receiving party
can discover misassigned privileges.
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Categorical logging would likely only add further opacity to the discovery process, invite
satellite litigation on privilege, and sew further suspicions in large-stakes cases. Instead, to
improve federal practice, preempt fights about the sufficiency of privilege logs, and ensure those
creating logs serioudly assess the bona fides of a claimed privilege, |1 suggest the Committee
incorporate the District of Maryland’ s guidance cited herein.

Thank you for this opportunity to comment on thisimportant topic.

Sincerely,
Daudh WN ~—

Douglas J. McNamara
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Stephanie A. Walters Phone: (816) 714-7184
walters@stuevesiegel.com Fax: (816) 714-7101
460 Nichols Road, Suite 200
Kansas City, Missouri 64112

July 27,2021

Via E-Mail: RulesCommittee Secretary@ao.uscourts.gov

MEMBERS OF THE JUDICIAL CONFERENCE
ADVISORY COMMITTEE ON CIVIL RULES

Re:  F.R.C.P. 26(b)(5)(A) — Privilege Logs
To the Members of the Advisory Committee on Civil Rules:

I'serve as E-Discovery Counsel at Stueve Siegel Hanson LLP, a 30-attorney law firm based
in Kansas City, Missouri that primarily represents plaintiffs in complex litigation, including
businesses, individuals, and class action representatives. My electronic discovery practice
includes negotiating privilege log agreements and assessing and challenging the adequacy of
privilege logs in privacy and consumer class action litigation in state and federal courts across the
country.

I write this letter to strongly encourage the members of the Judicial Conference Advisory
Committee on Civil Rules to leave Fed. R. Civ. P. 26(b)(5)(A) (“the Rule”) unchanged. The Rule
currently requires parties claiming privilege to provide information sufficient for the requesting
party to assess, and if necessary, challenge the asserted privilege of withheld information. In many
of the federal cases my firm has litigated, the Rule has served to protect my clients against frequent
unjustified assertions of privilege by defendants attempting to avoid disclosure of important and
relevant information and documents.

My firm litigates privacy and consumer class action cases against large corporations with
attorney-employees who serve in a business capacity. Business communications are frequently
sent and received by employees with law degrees who work in business positions where legal
advice is not requested or provided to non-attorney employees. My firm has successfully
challenged parties who have withheld such communications on the basis of attorney-client
privilege. Had Fed. R. Civ. P. 26(b)(5)(A) not required these parties to provide document-by-
document logging of documents being withheld on the basis of privilege, we would not have been
able to assess and successfully challenge these unfounded privilege assertions. Documents
produced by the withholding party after a successful privilege challenge have often been critical
to proving our client’s case.

Stephanie A. Walters | (816) 714-7184 | walters@stuevesiegel.com
(816) 714-7100 | stuevesiegel.com | 460 Nichols Road, Suite 200 | Kansas City, MO 64112
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While litigating against large corporations, I have found that management often directs
employees to copy corporate counsel on every communication, even when legal advice is not
requested or provided. Corporations use this technique to try and avoid discovery of internal
business communications in the event a lawsuit is brought against the company. Because the Rules
require that a producing party provide information (authors, recipients, dates, subject matter, etc.)
necessary to assess the privilege, my firm has successfully compelled the production of case-
critical documents that were prepared for a business purpose rather than a legal one, and that were
improperly withheld because counsel was merely copied on a communication.

I often see a push from defense counsel in various types of cases to move from traditional
privilege logs to “categorical” privilege logs. Defense counsel attempts to create broad categories
of documents which they argue should be treated as presumptively privileged and thus excluded
from traditional document-by-document logging requirements. Broad categories of documents
should not be excluded from the traditional privilege logging requirement. Withholding entire
categories of documents without providing document-level information (authors, senders,
recipients, subject matter, asserted privilege) provides an opportunity for parties to avoid
producing case-critical non-privileged documents by sweeping them into withheld categories. This
robs the requesting party of the ability to assess the privilege asserted for each document and
challenge abusive discovery practices. Document-by-document logging must remain the standard
requirement to keep parties honest in the assertion of privilege in discovery.

Parties frequently claim that the traditional privilege logging process is “too burdensome”
and “outdated” under the proportionality requirements. In fact, the assertion of privilege and
associated logging of documents is not a “burden,” but a responsibility associated with withholding
privileged documents from discovery. Requiring the exchange of a traditional privilege log
provides essential accountability to the requesting party.

In my experience, parties who complain of “burden” tend to wildly over-designate
documents as privileged. My firm often receives privilege logs containing thousands of entries.
We carefully review the withholding party’s privilege log(s), and we must challenge many entries
because the parties to the communication(s) are not attorneys and/or the documents do not appear
to be attorney-client subject-matter or work product. Most of the time, after a secondary review,
the withholding party de-designates a large percentage of logged documents as non-privileged and
produces the originally withheld documents. If withholding parties are concerned about the amount
of time spent creating privilege logs, they should institute a strict privilege review process. Such a
process would decrease the size of privilege logs by ensuring that only truly privileged documents
are withheld and logged.

In addition to implementing a strict privilege review process, parties can also leverage
technology to reduce the work of privilege logging. Parties can easily use document management
software to automate and export most privilege-log content. This content includes insightful
metadata such as authors, dates, email senders and recipients, file names and email subject lines.
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Combining automation with a strict approach to the application of privilege would greatly reduce
a party’s time spent fulfilling their privilege logging responsibility.

Without the accountability of document-by-document privilege logs, parties would be free
to over-designate and sweep thousands of responsive, non-privileged documents into theoretically
privileged “categories” with no requirement to prove their privilege claims. A change from
traditional logging to simply describing categories of documents would disrupt the balance created
by the Federal Rules and tip the scales in favor of withholding parties.

As currently drafted, Fed. R. Civ. P. 26(b)(5)(A) serves as a critical check against the
strategic withholding of key litigation documents on the basis of questionable privilege

designations. To maintain accountability and honesty in the discovery process, I urge the Advisory
Committee to leave the Rule unchanged.

Sincerely,

Stephanie A. Walters
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July 27, 2021

VIA EMAIL

Rebecca A. Womeldorf, Secretary

Committee on Rules of Practice and Procedure
Judicial Conference of the United States

One Columbus Circle NE, Suite 7-300
Washington, DC 20544

RulesCommittee Secretary(@ao.uscourts.gov

Re: Comment on Privilege Log Practice

To the Committee:

We are civil rights lawyers who bring claims on behalf of
individuals who suffer constitutional deprivations at the hands of law
enforcement, corrections officers, and correctional medical providers. At
the start of each case the parties, with relatively few exceptions, are situated
as follows: (1) a state actor and/or municipality who controls almost the
entire universe of relevant documents and data and (ii) an individual who
sometimes does not even have immediate access to their own medical
records or statements, much less any information that will aid them in
prevailing against the governmental entity. We frequently face challenges
to disclosure of information cast in terms of proportionality, confidentiality,
and outright refusal to disseminate information that might make it easier to
build or prove claims. This occurs, in particular, in the context of discovery
geared toward developing municipal custom, pattern and practice claims —
referred to as Monell claims — against municipalities who fail to train,
discipline or enforce rules to prevent repeated constitutional deprivations in
these contexts.

Often, internal documentation regarding the occurrences giving rise
to our claims will be subject to claims of “investigative” privilege or “self-
evaluative” privilege, where state, municipal and/or corporate actors will
attempt to shield truthful and complete records of these incidents through
claims that information should be excluded from disclosure because an in-
house lawyer, investigative division, criminal prosecutor, or medical review
panel happened to consider it. We find that these “investigations” are often
cursory self-exoneration and, at worst, deliberate attempts to conceal
information. Consequently, permitting these defendants to utilize broad,
non-descript categorical privilege log disclosure only serves to further
imbalance a discovery process that is already heavily weighted in favor of



these governmental and associated corporate defendants. Specific and
detailed logs are essential to allow individuals who have been harmed in
these settings an opportunity to effectively use the discovery process to
identify essential documents and information that are being withheld, and
to engage the courts to aid the individuals in compelling disclosure of these
documents. Broad categorical disclosure would effectively eliminate the
opportunity for individuals to balance the discovery playing field and make
what is already an uphill battle for most individuals who seek to survive
summary judgment on difficult legal issues nearly impossible in many
claims.

Presently the American public demands increased transparency by
police, municipalities, and other government actors. Therefore, we cannot
change privilege log disclosure to a categorical model that would further
obscure the facts behind circumstances of police misconduct or correctional
mistreatment. Limited transparency created by camera footage that reveals
the truth behind encounters has led to public outcry for more information
and more transparency. For decades, entities have intentionally withheld
facts related to law enforcement and correctional misconduct. Individuals
who seek fair access to information exclusively in the control of these
entities should not be handicapped by procedural rules that serve to aid only
the defendants in these cases by permitting them to sweep the existence of
information under the rug of broad, vague categorical disclosures.

For these reasons, we strongly urge the committee to reject these
changes and to protect the right of individuals to overcome the

informational imbalance in these cases.

Sincerely,

Seth R. Carroll, Esq. Mark D. Dix, Esq.
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From: Mike Adkins

To: RulesCommittee Secretary

Subject: Comment on proposed changes to Rule 26(b)(5)(A)
Date: Thursday, July 29, 2021 10:38:09 AM

Chair:

The vast majority of cases have no privilege issues of a nature that would require a privilege log. For
those that do, the present rule is not unreasonable nor burdensome in my experience. The number
of documents actually protected by privilege is usually not large, and going with categories only
would actually increase the burden in those cases as it would require more steps to identify the
documents involved as most judges will actually try to get the parties to resolve the disputes before
conducting an in camera review.

Identifying by category alone would allow too much to be hidden and allow mischaracterization
opportunity both intentional and accidental.

| think it would be a mistake to make the proposed change.

Sincerely,

Michael S. Adkins

AdkinsCarter P.A.
129 N. Main St.
Salisbury, NC 28144
(704) 638-9888
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July 29, 2021

Discovery Subcommittee of the Advisory Committee on Civil Rules
VIA EMAIL ONLY: RulesCommittee_Secretary@ao.uscourts.gov

Re: Invitation to Comment on Privilege Logs Practice
Dear Discovery Subcommittee:

For over twenty years | have represented plaintiffs in product liability litigation where discovery was of
paramount importance to the very ability to pursue the case. Without adequate discovery, my clients
would often not be able to prove defect and thus not survive summary judgment. With adequate
discovery, summary judgment would not be an issue and instead my clients would often be able to
pursue punitive damages.

Over the years, privilege logs have played an increasingly crucial role in obtaining essential discovery.
Certain large corporate defendants have become increasingly brazen about evading production of
problematic documents. However, one clue to the existence of those documents is often found in
privilege logs. Document dates, recipients, and subject lines can provide important clues that documents
were improperly withheld and worth the discovery battle necessary to obtain. While far from perfect,
the limited specificity required of privilege logs by caselaw, developed slowly over time, is a crucial tool.
In my cases, this crucial tool has been repeatedly used to find and show that producing parties have
been withholding the most important “smoking gun” documents.

Allowing producing parties to lump documents into categories in privilege logs will defeat the very utility
of privilege logs. Additional court intervention will be necessary to require the specificity within
categories to allow for meaningful analysis. This further step will lead to increased litigation and delay.

Automatically excluding categories of documents from privilege logs is a further recipe for abuse. For
example, many large corporations have attorneys working in all aspects of the business. If the category
of attorney-client privileged documents were to be excluded from inclusion in privilege logs, documents
that are not righteously in that category will almost certainly be excluded as a matter of rote.
Documents involving business decisions made by attorneys will be swept up into the exclusion, never to
see the light of day. It will be difficult, if not impossible, to ever locate these documents. The
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disappearance of these crucial documents will likely not result in increased litigation, just increased
injustice.

| have also been very involved in the production of discovery. Most document review and production
platforms today make generating and producing privilege logs incredibly quick and efficient - done at
the touch of a button. With the use of metadata for document sets coupled with essential document
review, most of the necessary information for the privilege log is already there, and the system simply
uses it to generate the logs. The quotes and citations in the “Suggestion for Rulemaking” used to
support the proposition that privilege logs are burdensome and costly are extremely dated and focus on
privilege logs from a decade past.!

In light of the increasing ease with which privilege logs are maintained, generated, and produced, it is

perplexing as to why this has even been raised to the Discovery Subcommittee as an issue. Could it be
that this is less about the production costs posed by privilege logs, and more about further limiting the
specificity and utility of privilege logs and thus their value?

Unfortunately, this attack on discovery using the rule-making process seems to be an increasing trend by
certain well-funded, agenda-driven organizations. Rather than gutting discovery, as if getting to the
truth is just too difficult and too expensive, | would instead urge the Discovery Subcommittee to
consider strengthening discovery. How do we ensure that parties comply with the purpose and spirit of
discovery in preparing privilege logs? What happened to initial disclosures actually disclosing anything?
Can we make parties efficiently produce requested relevant discovery without protracted litigation and
the necessity of constant judicial intervention? Do we increase penalties for improperly withholding
discovery? Do we encourage judges to treat discovery obstruction as fraud upon the court and strike
claims or defenses? Can we help attorneys remember that they are officers of the court and not
accomplices?

Discovery underpins the rule of law. Without discovery we cannot get to the truth. Without truth there
is no rule of law.

| submit this comment on my personal behalf and not on behalf of the firm. Neither my firm nor |
received any compensation or other payment for the drafting and submission of this comment.

Respectfully Submitted,

Altom M. Maglio
amm@mctlaw.com

The quote in Chevron Corp. v. Weinberg Group, 286 F.R.D. 95, 99 (D.D.C 2012), cited in an
extremely limited fashion in the “Suggestion for Rulemaking” reads in context: “For entry after
entry, one part of the description for a particular category is exactly the same. This raises the
term “boilerplate” to an art form, resulting in the modern privilege log being as expensive to
produce as it is useless.”
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ARBOGAST LAW
2173 Salk Avenue, Suite 200
Carlsbad, CA 92008-7354
Phone/Fax: (619) 374-1281
david@arbogastlaw.com

July 29, 2021

Via E-Mail: RulesCommittee Secretary@ao.courts.gov

MEMBERS OF THE JUDICIAL CONFERENCE
ADVISORY COMMITTEE ON CIVIL RULES

Re: F.R.C.P. 26(b)(5)(A) - Privilege Logs
To the Distinguished Members of the Advisory Committee on Civil Rules:

I began my legal career over 28 years ago as the Law Clerk to the Honorable
Barry Ted Moskowitz, Magistrate Judge, United States District Court, Southern
District of California. In that role, I reviewed, analyzed and summarized motions
to compel documents. To this day, I distinctly recall hard fought battles over
privilege log entries that, to the greatest extent possible, obscured the relevancy
and propriety of the purported privilege designations. In particular, I distinctly
recall one banking case that took an enormous amount of the district court’s time
to resolve. That matter included several hearings, supplemental briefing, and in
the end, resulted in most of the privilege log entries for claimed privilege being
entirely misplaced or unfounded, intended only to resist the production of highly
relevant and probative documents in the case.

Today, I am the principal of Arbogast Law, a predominantly plaintiff’s
oriented practice involving a wide variety of disciplines, from antitrust, banking,
lending and business torts, to complex cases involving defective products,
consumer fraud, and catastrophic injury. My firm handles complex cases in all
four federal district courts in California and I have appeared in numerous cases
throughout the United States. I am admitted to both the Ninth and Second
Circuit Courts of Appeal and have authored briefs in numerous other Circuits,
including the United States Supreme Court. Invariably, with at least respect to
appellate matters concerning summary judgment, it is the evidence produced in
discovery, and whether it is sufficient to carry the plaintiff’s burden that is at
issue in each case. Unquestionably, discovery plays an important role in our
system of jurisprudence that has, over the years, attempted to achieve an
equilibrium or balance.



Specifically, I write this letter to urge the distinguished members of the
Judicial Conference Advisory Committee on Civil Rules to leave Fed. R. Civ. P.
26(b)(5)(A) (“the Rule”) unchanged. As it is drafted the Rule forces parties who
claim privilege to disclose sufficient information regarding the withheld
documents or information so as to allow the party seeking disclosure to challenge
the purported privilege and, importantly, permit the Court to evaluate the
propriety of the alleged confidential designation. As the Law Clerk to a federal
Magistrate Judge, evaluating and ruling on privilege designations, and as a
practitioner challenging purported confidential designations, the
Rule has performed an important function in guarding against improper
designations, typically by defendants, in an attempt to avoid full and complete
disclosure of highly relevant, and many times, damaging documents and
information, the disclosure of which typically resolves cases.

In fact, in most cases that have resolved before trial, it was the law and
motion work to obtain the damaging documents in the case which propelled
settlement discussions. For example, in a defective auto — parking brake case, it
was the internal memorandum acknowledging the existence of the dangerous
defect, and subsequent “profits over safety” decision internally that it was cheaper
to pay the lawsuits than it was to fix the problem. As is common, the key
documents were withheld and buried in a privilege log. Only through law and
motion practice under the current rule was the obfuscation uncovered.

In another example among many, in banking and lending cases, loan
disclosures documents are vital so that borrowers can make an informed decision
as to credit. Internal drafts which improved disclosures to consumers but made
it less likely the loan products were sold, if produced, invariably propel settlement
discussions, or at the very least, simplify and streamline the case for trial.
However, most, if not all key documents in complex cases are rarely, if ever,
produced without a motion to compel being filed and argued. And, for purported
privileged documents, it would make it convenient for the defense to bury the key
hot documents in a pile which it could provide a blanket summarized description,
avoiding discovery altogether.

The same 1is true for the numerous catastrophic injury cases I have litigated.
Invariably, the defense attempts to bury the most critical of “hot” documents in a
pile of purportedly privileged materials to avoid being held accountable.
Providing a convenient hiding place for the defense to hide, in plain sight, key
documents and information and, at the same time, making it extremely difficult
or impossible for the Courts to ferret through a proposed blanket entry would
entirely upset the current balance, leaning the scales heavily to the defense.
Indeed, I have encountered numerous occasions where only a cover memorandum
from an attorney is allegedly privileged but then, attached to it, is an extensive

2



memorandum or the like that itself are clearly discoverable but withheld from
discovery because of an purported privilege. Only by challenging the individual
designations can the truth come to light. Even then, it is currently a cat-and-
mouse game of challenging the right line entry on a privilege log because, not all
entries can ever be realistically challenged given today’s court congestion. Thus,
as 1t stands, the defense or producing party is at a huge advantage. It knows
where the bodies are buried, and has ample opportunity, under the current draft
of the rule for mischief. Increasing the opportunity for mischief makes no sense.

In sum, a detailed privilege log is a vital component of the discovery process
and adequate trial preparation. Alarmingly too often, the defense attempts to
withhold documents on a purported basis of privilege that, when challenged, turn
out not to be privileged at all but clearly discoverable. In each of those cases that
I have encountered, if the defense or responding party had not been required to
disclose in a log the critical features of each withheld document (the date, type of
document, author(s), recipient(s), general subject-matter of the document, and the
privilege being claimed [e.g., attorney-client]), in each case, I would have been
prevented from challenging the privilege designations and, in turn, I would have
been prevented from obtaining the evidence that either settled the matter or was
a key piece of evidence used at trial.

The Rule, as it is drafted, is vital to access to justice. Any proposed change
to make it easier for a producing party to hide and resist discovery will promote
mischief and gamesmanship to such a great extent that it will be impossible to
challenge any purported privilege designation. The ability of the parties to “assess
the claim” of privilege on a document-by-document basis as the current Rule
allows is essential. Accordingly, I urge the Advisory Committee to leave the Rule
unchanged. As it is written, Fed. R. Civ. P. 26(b)(5)(A) is an extremely important
device for litigants, and the Courts alike to evaluate the propriety of purported
privilege claims and the concomitant withholding of highly probative documents
and information.

Respectfully submitted,
ARBOGAST LAW

David M. Arbogast
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From: Demian I. Oksenendler

To: RulesCommittee Secretary

Subject: Invitation for Comment on Privilege Log Practice
Date: Thursday, July 29, 2021 1:59:50 PM

Dear Rules Committee:

| write in response to the recent suggestion that there be changes to privilege log rules. The rules
should not be changed.

In recent times, it seems that there has been a push toward streamlining discovery in our courts
(see, e.g. changes to FRCP 26 regarding proportionality). While everyone certainly benefits from
reducing the burden and expense of litigation, the proposed types of changes are not appropriate,
necessary, or fair.

To begin with, there is no compelling reason to change the rule. One of the fundamental tenets of
our system of justice is stare decisis — we respect the decisions of those who came before, and the
law should remain as it is unless there is a compelling reason to change it. Here, that simply does
not exist. For one example, the increase expense and volume of documents attributable to the use
of electronic communication does not change the fundamental reasons for requiring detailed
privilege logs: determining whether the privilege applies and protecting it where necessary. E-mails
are just like letters in that regard. Just because there are more of them, that does not change their
character or the purpose of the rule. For another example, the inaccuracies or deficiencies in
software-generated logs does not undermine the purpose of the rule. A problem with the
technology (which will only improve with time) is not a problem with the rule.

Additionally, the potential change in the rule is one-sided. It would benefit large corporations and
insurance companies at the expense of individuals and class members. Allowing something like
broad categorization of groups of documents does not end any debate over whether one or more
documents is privileged. Instead, it places a burden on the party receiving the log (almost always the
plaintiff which is often an individual or small business) to try to decipher it and/or to meet and
confer with the party producing the log and obtain more detail. This does not solve any problems,
and adds to the burden on the parties less equipped to bear it. Additionally, there is a significant
likelihood that this kind of change will increase the burden on our judiciary. More ambiguity in
privilege logs will naturally mean more disputes and more judicial intervention on an issue that did
not previously require it. That is not a positive outcome.

Furthermore, a change to the FRCP is an overbroad and unnecessary solution to a limited problem.
All of the tools needed to address the issues that have spurred the suggested rule change are
already in place. Judges have wide discretion in how they manage their cases, and most have
extensive standing orders addressing a wide variety of topics. Additionally, by way of analogy, many
districts (including the Northern District of California, where | often appear) have model protective



orders for dealing with confidential documents. Parties that want to modify those terms can —and
often do -- ask their assigned judge for relief. Additionally, the case management process in every
case always includes discussion of discovery planning. There is no reason that the districts, or
individual judges in individual cases, cannot or should not have control over this issue. For
something that only affects a limited number of cases, and that even then requires fine-tuning, the
most appropriate and sensible instruments for addressing it are at the judge and district levels.
Changing the privilege log rules at the FRCP level is using a cannon to swat a fly.

Thank you for considering my input, and my request that the rules remain unchanged.

*#*PLEASE NOTE OUR NEW ADDRESS ***

Demian I. Oksenendler, Esq.

Shareholder

Mannion Lowe & Oksenendler, A Professional Corporation
601 Montgomery Street, Suite #1090

San Francisco, California 94111

Main: (415) 733-1050

Direct: (415) 733-1054

Espafiol: (415) 434-4814

Fax: (415)434-4810

E-mail: demian@mlolawyers.com

Web: www.mlolawyers.com

NOTICE: This e-mail communication may contain CONFIDENTIAL INFORMATION AND/OR MAY BE
LEGALLY PRIVILEGED. If you are not an intended recipient of this communication, then distribution,
disclosure, or copying of this communication is prohibited. Please immediately notify the sender by
reply e-mail, delete this message from your system, and destroy all copies.
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Boca Raton Melville San Diego
Chicago Nashville San Francisco
Manhattan Philadelphia Washington, D.C.
Lea Malani Bays
Ibays@rgrdlaw.com
July 29, 2021
VIA EMAIL

Committee on Rules of Practice and Procedure
Administrative Office of the United States Courts
One Columbus Circle, NE

Washington, D.C. 20544

Re:  Invitation for Comment on Privilege Log Practice From the Committee on Rules of
Practice and Procedure

Dear Members of the Committee:

I write in response to the Invitation for Comment on Privilege Log Practice, which requested
comments addressing whether there are significant issues with the current privilege logging practice
and whether changes to the federal rules would have a positive impact on that process.

In my practice, I focus on electronic discovery issues for one of the largest plaintiffs’ law
firms in the country. My firm primarily represents consumers and investors in complex class action
litigation in the areas of securities fraud, antitrust, and consumer fraud. Our cases often require the
review and production of millions of documents. I routinely assist in the firm’s negotiation regarding
the production of documents and electronically stored information. Although I have practiced at a
plaintiffs’ firm for over ten years, I spent my first three years as an attorney at a large corporate
defense firm. I am on the board or advisory committee of several e-discovery organizations and
conferences and routinely speak on discovery-related topics.

Based on my experience, only one of the three possible rule changes that the Committee
outlined in its Invitation for Comment on Privilege Log Practice may have a positive impact.
Although it is already common practice in large-scale litigation, it is often beneficial to have early
discussions with opposing counsel regarding privilege logs. If the Committee concludes that
revisions to Federal Rule of Civil Procedure (“Rule”) 26(f)(3)(D) would encourage this practice in
more cases, then this would be a welcomed change. However, based on my experience, the other
suggested changes related to categorical logs are unnecessary and would be counter-productive.

655 West Broadway, Suite 1900  San Diego, CA 92101  Tel 619-231-1058  Fax 619-231-7423 rgrdlaw.com
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Privilege Logging Under the Current Rule

As stated above, the cases in which I am involved would be considered “large document”
cases. In my experience, the parties frequently address issues regarding privilege early on in the case,
as required by Rule 26(f)(3)(D), including issues related to privilege logging. These discussions often
arise during the negotiation of the ESI Protocol or Protective Order. The parties’ agreement on the
substance and format of the privilege log is often reflected in one of these documents, reflected in a
stand-alone privilege log protocol, or are based on informal agreements.

Based upon a review of some of the recent ESI Protocols my firm has entered into, common
agreements regarding privilege logs include:

o Categories of documents that do not need to be logged at all (e.g.,
communications with trial counsel that post-date the filing of the complaint;
internal communications in a law firm or exclusively within a legal department
that post-date the filing of the complaint; communications and work product
from related litigation).

o The specific fields that should be included in a privilege log (most of which
correlate to metadata fields that the party is already collecting and producing
in their regular document production and are able to be automatically extracted
from the document metadata and put into a log).!

o The manner in which family documents should be logged.
o The timing of production of privilege logs.
o The manner in which email chains should be logged.

o The file type in which the privilege log should be produced (e.g., Excel).

' Commonly agreed-upon fields include: Unique ID; Sent Date (email); Date Created (document);

Date Last Modified (document); Author (document); Addresser/Sent By; Recipient (separately listed
To/CC/BCC for emails); Custodian; Last Edited By (document); Subject (email); File Name
(document); Title (document); Document Type/File Extension; Privilege Asserted; Privilege
Description.
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o How counsel should be identified on the log (e.g., list of names, use of
asterisk).
o Whether or not redaction logs should be provided.
o Whether and what types of documents may be logged categorically.

It is important to highlight the current predominate practice regarding privilege logs because,
in doing so, it should become clear that the document-by-document privilege log is not actually
burdensome, even when there are a large number of documents that need to be logged. In my early
years as an associate at a large defense firm, I manually created privilege logs and understand the
significant effort that such a task requires. But the process is no longer manual. In fact, it has become
easier since electronically stored information has become more commonly produced in litigation. In
my experience over the last ten years, it is common practice for the parties to come to an agreement
on fields to be included in the privilege log that can be auto-populated with corresponding metadata
extracted from the document. The only fields that typically require “manual” input would be (1)
Privilege Asserted, which is actually just a choice field (e.g., Work Product or Attorney-Client
Privilege) in a document review database that a reviewer would click on and then would be auto-
populated into the privilege log, and (2) Privilege Description, which would typically be a one-
sentence description of the nature and purpose of the document and general subject matter of the
document, which a document review attorney would include in a free text field in the document
review database, then be exported out, along with the metadata fields, to create the privilege log. The
privilege description is one that can be created during the usual course of a privilege review in order
to provide contemporaneous documentation as to why the document was withheld on privilege. If
there are certain categories of privilege that are likely to be commonly used, those categories can also
be provided in a drop down or choice field in the document review database that can be used
repeatedly and consistently — the same way a categorical description would be used but with the added
benefit of the document-by-document metadata. When presented in this manner, the entries for
withheld documents can be sorted by category, date, sender, recipient, subject line, file name, etc.
These mostly automated logs do not require any special functionality beyond what would typically
be available in a document review database (e.g., Relativity) used for any substantial document
review. Although any privilege log would have to be reviewed for quality control and potentially
supplemented if the metadata fields are plainly inadequate or inaccurate, the document metadata plus
privilege description process usually suffices for most electronically stored documents.
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Rule Changes to Resolve Potential Problems
A. Rule 26(f)(3)(D)

Parties conferring regarding privilege logs is not uncommon in complex litigation that
requires substantial document review and production. In fact, Rules 16(b)(3)(B)(iv) and 26(f)(3)(D)
already encourage the court and the parties to address issues regarding privilege early in the discovery
process, regardless of the practice area. These discussions are helpful in encouraging early
agreements on privilege logging and avoiding potential disputes late in discovery. Although there
are commonalities to the types of agreements that are made, there is certainly no one size fits all
approach. In some cases, it may even be beneficial for the producing party to send a sample proposed
privilege log to the receiving party so that all parties are on the same page as to what to expect when
the privilege logs are produced. This type of discussion or exchange of information may not be
necessary in every case, but there may be a benefit to amending Rules 16(b)(3)(B)(iv) and 26(f)(3)(D)
to further emphasize the benefits of having such discussions.

B.  Rule 26(b)(5)(A)

Any proposal to amend Rule 26(b)(5)(A) to encourage or require categorical logs in lieu of
document-by-document logs, regardless of the nature of the case, is unfounded. Encouraging the use
of categorical logs would likely result in costly re-dos and unnecessary disputes. In fact, the
submissions to the Committee that prompted this recent interest in privilege logging® do not ever
articulate, much less substantiate, what exactly causes the burden of which they complain. Quite
notably, LCJ’s Introduction starts with a conclusion® and then just moves on from there, presupposing
the burden, without ever providing any meaningful specifics. The submission speaks of “burdens”
and “inefficiencies” [sic] related to privilege logs and how they are “expensive to produce” but never
adequately articulates what exactly is so burdensome or expensive about this process. Nor do the

2 Lawyers for Civil Justice (“LCJ”) and Johnathan Redgrave Letters in the April 23,2021 Advisory
Committee on Civil Rules agenda book.

3 “‘The modern privilege log [is] as expensive to produce as it is useless.” This conclusion — widely

shared by judges, litigants, and litigators — is based on common experience with producing, receiving,
and ruling on ‘document-by-document privilege logs.” August 4, 2020 LCJ Submission at 1-2
(citations omitted; emphasis added).

4 The Amendments to Federal Rule of Evidence (“FRE”) 502(d) already addressed concerns
regarding the burdens associated with privilege review by providing producing parties with an
exemption from waiver if they obtain a FRE Rule 502(d) order, which was further emphasized by the
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submissions describe how exactly categorical logs resolve their presupposed problem. The thrust of
their arguments seems to be that because document-by-document logs fall short of providing
information sufficient to meet the requirements of Rule 26(b)(5) they are useless and the bar should
be set even lower — or removed entirely. This sort of logic is absurd. Indeed, a document-by-
document log is often the most efficient way to provide the information necessary to assess the claim
of privilege — which the producing party has the burden to demonstrate — without creating an undue
burden on the parties or the court.

There is already a substantial body of case law, by judges who are well positioned to assess
the particulars of the case, as to what is required by Rule 26(b)(5) and when categorical logs, or other
alternative approaches, are appropriate. Courts have allowed categorical logs when a document-by-
document log is unduly burdensome and when the information gleaned from a more detailed log
would be of no material benefit in assessing whether the privilege claim is well founded. See, e.g.,
De Proteccion v. Diaz, No. 16-21266-CIV-COOKE/TORRES, 2017 U.S. Dist. LEXIS 231062 (S.D.
Fla. June 15, 2017); First Horizon Nat’l Corp v. Houston Cas. Co., No. 2:15-cv-2235-SHL-dkv, 2016
U.S. Dist. LEXIS 142332 (W.D. Tenn. Oct. 5, 2016). Proponents of changes to Rule 26(b)(5) seem
to argue that document-by-document privilege logs are always unduly burdensome and that attorneys
have done such a poor job on privilege logs that they are never of any material benefit. As stated
above, the automated nature of document-by-document logs means that they should not be unduly
burdensome. In addition, a document-by-document log provides far more useful information than a
categorical log. The fact that some lawyers have failed to fully comply with the Rule should prompt
further education as to how to craft more meaningful privilege logs, rather than a call to dilute the
utility even further.

In my experience, categorical logs do not provide adequate information for a receiving party
or a judge to assess the claim of privilege. By way of example, categorical logs were initially
produced by one of the defendants in a case my law firm recently handled in the Southern District of
New York.” The categorical log encompassed almost 30,000 withheld documents and contained the

Advisory Committee to the Civil Rules in the 2015 Amendments to Rules 16 and 26. Advisory
Committee Notes for Amendments to FRE 502(d) state that the use of a court order available through
502(d) “contemplates enforcement of ‘claw-back’ and ‘quick peek’ arrangements as a way to avoid
the excessive costs of pre-production review for privilege and work product. The rule provides a
party with a predictable protection from a court order — predictability that is needed to allow the party
to plan in advance and limited the prohibitive costs of privilege and work product review and
retention.” (Citation omitted.)

5 In re American Realty Capital Properties, Inc. Litigation, No. 1:15-mc-00040-AKH (S.D.N.Y.).
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following information: (1) categorical description similar to the one-sentence description on a
document-by-document log; (2) date range of the documents within that category, which spanned
over three years for some categories; (3) a list of authors of the documents that fall within each
category, which included up to 50 authors for some categories, many of which were not attorneys and
included third parties; (4) a list of the recipients of the documents that fall within the category, which
included over 100 recipients for some categories, many of which were not attorneys and included
third parties; (5) the type of privilege asserted, which included all three available privileges of
Attorney Client, Work Product, and Common Interest for several categories. One of the categorical
logs received in the same case included the number of documents withheld for each category, where
several categories included over 1,000 documents. In addition, for any communication that was
withheld as privileged, the attachment was automatically withheld on the same grounds but not
logged and not included in the tally of documents withheld in each category.

A categorical privilege log of this nature would not provide sufficient information to assess
the privilege claim for any individual document that was withheld, much less all of them. This type
of log does not allow the receiving party to assess whether an attorney or a third party was actually
on any given communication, let alone which attorney(s) were on which communications. There is
no opportunity to discern which privilege was asserted for which document. There is no information
provided that would assist the receiving party in narrowing the pool of documents for which privilege
might be uncertain or subject to challenge. Not surprisingly, we did not find the categorical log to be
sufficient, and the court agreed. The producing party then had to provide a document-by-document
log. Notably, in the process of doing so, over 10,000 documents were removed from the log and
subsequently produced as not privileged. Had the producing party not logged the documents on a
document-by-document basis, those documents would have been improperly withheld with no basis
to question or challenge the claim of privilege. When the document-by-document log was provided,
the parties had sufficient information to focus on discrete substantive privilege disputes versus a
dispute over the substance of the log.

Based on my experience, it is hard to understand how categorical logs address the presupposed
problems associated with privilege logging. There is no basis to conclude that categorical logs would
decrease the burden of privilege logging. The type of categorical log described above would still
require a largely manual process. This type of log would not be something that could be automatically
created by commonly used document review databases. At best, the categorical log would just
withhold from the receiving party metadata fields and information about the asserted privilege that
the producing party would have generated in order to determine which documents were privileged
and what category they belonged in. The broad use of categorical logs would likely result in
additional disputes, motion practice, and re-dos rather than resolving disputes regarding the
sufficiency of privilege logs and would do nothing to decrease broad challenges to privilege. While
it is possible that categorical logs could result in fewer challenges to discrete issues of privilege on a
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document-by-document basis because there would be little basis for challenging the privilege of any
specific document, this sort of opaque approach to privilege should not be entertained. Even if not
introduced for improper purposes here, it may provide a tempting avenue for a sloppy approach to
analyzing privilege or other inappropriate means of withholding relevant documents from production.

* * *

Thank you for the opportunity to provide comments while you consider whether any rule
changes regarding privilege logging would be beneficial. I welcome any questions or requests for
additional information on these issues.

Sincerely,

LEA MALANI BAYS

LMB:dcc
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MEMBERS OF THE JUDICIAL CONFERENCE
ADVISORY COMMITTEE ON CIVIL RULES

Re: Fed. R. Civ. P. 26(b)(5)(A) — Privilege Logs
To the Members of the Advisory Committee on Civil Rules:

I send this letter to express my opposition to the proposed rule changes regarding
privilege logs. I have been practicing law for nearly 39 years. I have served as counsel
for both defendants and plaintiffs. In recent years, my practice has been entirely devoted
to representing plaintiffs in all types of litigation, aviation crashes, product liability cases
involving vehicles and pharmaceutical products, medical negligence cases, truck and
vehicular crash cases, and other catastrophic injury and death cases.

Over the past four decades, I have been required by courts to comply with protective
orders. I have on many occasions gone through the process to identify the documents
that are claimed to need protection. The first question on this topic is: should the court
and counsel be complicit in a process that hides information which, if revealed, would
provide protection to the public. When a product is dangerous or there is repeated
wrongful conduct by a bad actor, shouldn’t the public be made aware of it? In my
experience, claims that documents are privileged or proprietary do not apply to most of
the documents I have received. If the information in those documents is concealed, other
members of the public are likely to be harmed in a similar way by the bad actor.

For example, I received thousands of documents under an extremely restrictive court
order of protection in a case against a church and its pedophile employee who had
harmed a child that was my client. The documents not only showed that the church knew
of prior bad conduct by the pedophile employee, but that it knew about similar bad acts

PHONE: 602-266-2002 « FAX: 602-266-6908 « TOLL FREE: 8§77-805-4529

*State Bar Certified Specialist: Injury And Wrongful Death


mailto:fverderame@plattner-verderame.com

by other clergy members who were not parties in the case. I was required by the Court to
return the documents after they were reviewed. I was forbidden by the Court order to
disclose any of the information in the documents without an additional order from the
Court, which would be decided by the Court when the document was introduced into
evidence.

The case settled, the documents were returned, I was never able to reveal what I had
learned, and the church was able to continue to keep its secrets. In the nearly 2 decades
that have passed since then, other children have been abused by these bad actors. So, |
ask myself, could I have prevented the harm from coming to those children if I had just
violated the Court order? Was I complicit in the subsequent harm by obeying it? Was
the Court complicit in the subsequent harm by issuing the order in the first place?

The documents that were disclosed were with a log that designated all the information as
confidential. I had to hire a large number of people to go through the documents because
the list of documents provided was so generic. Also, if a list had been provided in detail,
I would likely have been able to identify those documents most relevant to the claim.

The church knew their documents better than I did, of course. Also, if a detailed list had
been provided, the moral and ethical conundrum described above may not have occurred.

Another example, in a vehicular product liability case, the court issues a protective order
which required the defendant to provide only broad categories for engineering
documents—identified by year and department of the company generating the
documents. When we got to see the documents, they were in a large room with numerous
file cabinets. There were more than 10,000 documents. By doing the disclosure in this
way, the defendant was able to hide the “needle in the haystack”. We did not have
enough information about where to look. After we returned home, and while trying to
schedule another visit to complete the task, I received an anonymous package, apparently
from an employee of the company, with the documents we sought. The note that came
with the documents said that they had been removed from one of the file cabinets before
we arrived for the inspection. Clearly, a detailed list of what was in each of the cabinets
may have helped us to uncover this deceit. This occurred back when most information
was actual paper, not digital data on a computer. Since there are computers available
now, providing a detailed list is much easier than it was back then. Also, as it turned out,
not one of the critical documents we received contained proprietary information, nor was
the information privileged. While I suppose that some of the 10,000 documents may
have contained privileged or proprietary information, based upon what I reviewed it was
only a handful of documents. The defendants were able to use the protective order to
make it difficult and potentially hide the important information.

I was able to get the judge to agree to vacate the protective order, but only after defeating
a motion by the defense asking the Court to prohibit me from using the documents with
the argument that I had acted unethically. The Court instead concluded that the
Defendant had acted unethically. Ultimately, we resolved the case. The documents
became public. The vehicle manufacturer was forced to make significant changes to
remedy the defect in the product. I am happy to say that, to my knowledge, not one other
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person has died or been injured by that problem since the manufacturer fixed it. This is
how disclosure helps the public, and how letting a party hide the ball can hurt.

The rules should not be changed to make it more difficult to identify and find important
information which may be critical to public safety. The proposed changes to the Rule
will make it harder to access this important information and, in the long run, will hurt all

of society.

I’m grateful for the opportunity to express my opinion on this topic and strongly urge this
Committee to reject these proposed changes.

Sincerely,
Frank Verderame

Plattner Verderame, P.C.
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Discovery Subcommittee of the Advisory Committee on Civil Rules
RulesCommittee_Secretary@ao.uscourts.gov

Re: Comment on Privilege Log Practice
Dear Discovery Subcommittee:

Thank you for the opportunity to comment on the Subcommittee’s potential review of
privilege log practice under Rule 26(b)(5)(A). I have practiced for 22 years representing clients
in federal district courts and before the 9" Circuit Court of Appeals. My law firm primarily
represents plaintiffs in cases involving environmental torts, personal injury, insurance claims and
defective products. My partners and I regularly serve as class counsel in class actions involving
large corporate defendants. In the course of years of discovery practice, I have made some
observations regarding the importance and function of the rules regarding privilege logs.

Today, most serious cases involving corporate misconduct are won or lost in discovery.
When a regular person files a case against a powerful, well-healed corporation, whether the case
makes it to a fair resolution on the merits almost always depends on whether the Plaintiff is
allowed to make a rigorous inquiry into information held by the defendant. The purpose of
discovery is to promote the ascertainment of truth and the ultimate disposition of the lawsuit in
accordance therewith. Hickman v. Taylor, 329 U.S. 495, 507 (1947). Discovery fulfills this
purpose by assuring the mutual knowledge of all relevant facts gathered by both parties that are
essential to proper litigation. /d. The privilege log requirement in Rule26(b)(5(A) is a linchpin

component of ensuring a fair, meaningful discovery process.
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The critical requirement of Rule26(b)(5(A) is that a litigant withholding information from
discovery production on the basis of privilege provide the opposing party sufficient information
to evaluate the applicability of the privilege claimed. Without such a requirement, it is simply
inescapable that zealous litigants will withhold critical evidence behind questionable privilege
analyses. I have seen this time and again in serious cases, and as litigators, we have all felt the
pull to keep harmful documents out of discovery, if there is a colorable argument for privilege
and a likelihood that the opposing side will not have a meaningful opportunity to challenge the
privilege claim. I would like to share one striking example from a set of medical device cases
my firm recently handled.

My firm filed four cases in Montana State district court on behalf individuals hurt by a
defective hip replacement product produced by a major international medical device
manufacturer. The cases were not removable to the established multidistrict litigation for the hip
product because plaintiffs sued a Montana distributor, but the cases proceeded parallel to the
process in the federal MDL. The cases were defended by one of the Nation’s most reputable
defense firms. For the first three years of litigation, the Defendant refused to answer basic
discovery requests regarding why it recalled the same hip product in countries other than the
United States. This refusal included a fully-briefed writ petition by the Defendant to the
Montana Supreme Court and approximately 6 successful discovery motions by Plaintiffs. When
the Defendant finally produced the requested documents, it withheld 3,778 responsive
documents behind an attorney-client privilege log.

Defendant’s counsel swore to the district court and the Montana Supreme Court in
formal, signed pleadings that the documents withheld under the privilege log were “thousands of

privileged communications exchanged between [defendant] and its attorneys in the United States
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and elsewhere for the purpose of securing legal advice...” However, this case was the rare case
where the Defendant was ultimately forced to turn over the purportedly privileged documents for
scrutiny by plaintiffs and the court. The district court went so far as to hire an esteemed civil
procedure professor to evaluate the privilege assertions in the defendant’s privilege log.

After comprehensive review, the Plaintiffs and Court learned that ninety-nine percent of
the 3,778 documents withheld behind the defendant’s privilege assertions were never actually
privileged. Thousands of the documents were never generated for the purpose of obtaining legal
advice. Many of the withheld the documents involved no communications with lawyers
whatsoever. Many more documents had been shared with outside third parties such as
governmental regulators so privilege was waived. Based largely on the independent discovery
master’s findings, the district court sanctioned the defendant for withholding thousands of
documents behind fraudulent assertions of privilege for years. These cases were filed in state
court, but the rigorous discovery resulted in hundreds or thousands of documents never
discovered in the MDL being shared with the lawyers prosecuting cases in the federal MDL.
State court privilege log issues are also important to this Committee’s consideration of Rule
26(b)(5)(A), Fed.R.Civ.P., because most states adopt rules that mirror the federal rules and view
federal court interpretations of the rules as persuasive in state court.

Without a requirement in the rules that litigants withholding documents provide sufficient
information for the opposing party to evaluate the privilege assertions, such fraudulent
withholding of critical, discoverable documents will become even more commonplace. For
instance, it is important that litigants disclose who authored and received the documents withheld
for privilege. Without such information, the opposing party cannot evaluate whether the

documents were for the purpose of obtaining legal advice or whether the documents were sent to
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Discovery Subcommittee
Advisory Committee on Civil Rules
VIA EMAIL RulesCommittee_Secretary(@ao.uscourts.gov

Re: Invitation to Comment on Privilege Logs Practice
Dear Discovery Subcommittee:

Thank you for the opportunity to submit comments on this important topic. In sum, my comments
are strongly against the potential changes relating to categorical privilege designations.

A. My Background.

In my practice at Maglio Christopher & Toale, I represent plaintiffs injured by medical devices
and pharmaceutical drugs. My firm has experience actively litigating these cases in Multi District
Litigation as well as state courts, particularly with respect to discovery issues. We are fully
involved in the electronic discovery process in these cases. This ranges from protocols and
protective orders, to requests and related motion practice, to hosting independent databases to
review millions of documents. We have extensive experience, therefore, in what the Committee
calls these “large document” cases. Further, [ am also a member of Working Group 1 of the Sedona
Conference as well as a number of other organizations which focus on electronic discovery issues.

B. Introduction.

Rule 26(b)(5)(A) mandates that any claim of privilege describes the nature of the discovery in a
manner that will enable other parties to assess the claim. Generally speaking, categorical
designation of privilege obfuscates fact-finding because it hinders, rather than enables, parties to
assess the claim of privilege. Any rule change which would standardize this hindrance invites
injustice in the name of efficiency and must therefore be avoided.

Certainly, the Rule and the Advisory Committee Notes make clear that a document-by-document
designation may not be called for in every circumstance. Discretion is allowed so that courts may
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handle exceptional circumstances. However, the mere existence of exceptional circumstances is
not justification to flip the script and treat the exception as the rule.

It can hardly be disputed that in current practice, privilege logs broadly suffer from substandard,
boilerplate designations. The pressing problem with privilege logs in “large document™ cases is
not the burden of review on producing parties. It is the unreasonable withholding of discoverable
information caused by a failure to adequately describe the basis for claimed privileges. The
considered rule change will serve only to make this problem worse. We should not endeavor to
cast shadows where facts may be hidden. Justice dies in the dark.

This is not to minimize producing parties’ and counsels’ legitimate gripes about the difficulty of
privilege review. The medicine contemplated here — however — is worse than the disease. The
solution is not a change to the rule. The solution must come from the parties, themselves.
Corporate practices which lead to over-inclusive privilege logs must be addressed. Further, parties
and courts must continue to utilize emerging technologies to make privilege review more efficient.

Rule 1 requires that all federal rules must be construed, administered and employed in a manner
that is just, not simply speedy and inexpensive. Justice is a condition precedent. A rule change
which serves only to hinder fact finding in an effort to make litigation more speedy or inexpensive
serves an unjust purpose. The rule change must be rejected.

C. Specific example of how improper categorical designations impacted a Florida case with
ties to MDL Litigation.

I submit to this Committee an example of a recent “large document™ litigation in which my firm
was involved and where the exact issue considered by this Committee was already addressed —
categorical privilege designations of e-mail attachments.

The litigation involves the Biomet M2a metal on metal hip replacement systems and took place in
Florida state court. The corporate defendant produced to my state-court client a large volume of
discovery previously produced in an MDL years earlier. Along with this discovery, the defendant
produced the same privilege logs from the MDL: 6,000 pages of privilege logs identifying over
73,000 purportedly privileged documents. A long meet and confer process ensued, in which my
client argued that the privilege logs were facially inadequate, regardless of whether the Federal or
Florida rules applied. As a result of the meet and confers, the defendant agreed that it would
wholesale revise its entire privilege logs from the MDL. However, points of disagreement
remained as to what information would be provided in the new log as well as whether the defendant
would continue designating e-mail attachments as privileged on account of the parent e-mail’s
purported privilege. Upon full briefing, the trial court issued its order on June 27, 2016.!

The court noted that Florida’s rules on privilege logs “were modeled after” the Federal Rules and
that Florida courts “[d]raw[] from federal court interpretation.”? It held that a privilege log should:

describe the document’s subject matter, purpose for its production, and a
specific explanation of why the document is privileged or immune from

! Attached as Exhibit 1.
2 Id. at *2
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discovery. These categories, especially this last category, must be
sufficiently detailed to allow the court to determine whether the discovery
opponent has discharged its burden of establishing the requirements
expounded upon in the foregoing discussion. Accordingly, descriptions
such as ‘letter re claim,” ‘analysis of claim,” or ‘report in anticipation of
litigation’-with which we have grown all too familiar-will be insufficient.
This may be burdensome, but it will provide a more accurate evaluation of
a discovery opponent’s claims and takes into consideration the fact that
there are no presumptions operating in the discovery opponent’s favor. Any
failure to comply with these directions will result in a finding that the
plaintiff-discovery opponents have failed to meet their burden of establish
the applicability of the privilege. Id. at *2, citing TIG Ins. Corp of Am. V.
Johnson, 799. So.2d 339, 341 (Fla. 4th DCA 2001) quoting Abbott
Laboratories v. Alpha Tharapeutic Corp. 2000 WL 1863543 (N.D. Ill. Dec.
14, 2000).

The court expressly rejected the defendant’s categorical designations of e-mail attachments. It
noted that “the rule requires adequate identification of each document [which] usually includes, at
a minimum, sender, recipients, title or type, date and subject matter.” Id. at *3 citing Bankers Sec.
Ins. Co. v. Symons, 889 So.2d 93, 96 (Fla. 5th DCA 2004). It “cautioned” that:

Identification of documents in bulk or as a class such as “claims file” should
be the exception. Even if the court agrees that a “claims file” is work
product, it is not necessarily true that every document in a claim file is work
product. Putting a document in a claim file doesn't make it immune; it is
only immune if it is work product. /d. at *3, citing Bankers Sec. Ins. Co.
889 So.2d 96.

Applying this to the bulk designations proffered by the defendant, the court held as follows:

Biomet’s “Privilege Description” category merely parrots the privilege
description offered for the email itself, prefaced with “attachment to.” This
is precisely the type of description that concerned the Fifth District in
Bankers: attaching a document to a privileged email does not make the
document immune; it is only immune if it is work product itself. A number
of entries in the privilege log assert that the listed document is privileged
simply because it is an attachment to a privileged email. This is an
inadequate basis for asserting privilege. Id. at *3.

The court further held that:

Biomet must establish an independent basis for the privilege asserted as to
each document. Further Biomet must provide a general summary of the
information contained in each document. Reference to the communication
that a document is attached to is insufficient, both for purposes of asserting
a privilege and describing the contents of the document. /d. at *4 (Emphasis
in original).
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Upon this ruling, the defendant was forced to readdress its prior insufficient and categorical
designations. As a result of this review, where the defendant now had to individually account for
each of the email attachments, the defendant produced over 71,000 previously withheld
documents. Recall that there were 73,000 withheld documents to begin with. This means that
97% of the privilege designations, which went unchallenged in the MDL, were withdrawn once
challenged. Thousands of federal litigants in the preceding years were improperly denied the right
to these discoverable documents.

This is not unique to my experience. Other MDLs and “large document™ cases are plagued by
similar issues like over-inclusive privilege logs and lawyer-centric business practices which lead
to self-inflicted difficulty assessing privilege protections.? In the face of these issues, it makes little
sense to now consider a rule change which makes it easier, particularly for large corporate
producing parties, to justify providing less information than required by Rule 26(b)(5).

D. Generally. a document-by-document review is required by cases applying Rule

26(b)(5)(A).

Generally, a document-by-document analysis of privilege is required under rule 26(b)(5)(A). See
e.g., United States v. Construction Products Research, Inc., 73 F.3d 464, 473 (2d Cir. 1996). A
privilege log “should identify each document and the individuals on the communications to
sufficiently allow the court to determine if the document is at least potentially” privileged.
Sampedro v. Silver Point Capital, L.P., 818 Fed.Appx. 14 (C.A.2 (Conn.), 2020). The burden
under rule 26(b)(5) “is not, of course, discharged by mere conclusory or ipse dixit assertions, for
any such rule would foreclose meaningful inquiry into the existence of the relationship, and any
spurious claims could never be exposed.” Jansson v. Stamford Health, Inc., 312 F.Supp.3d 289,
294 (D.Conn., 2018). “[T]he rule states in mandatory terms a party’s obligation to give prompt,
specific and detailed notice of a claim of privilege.” Id. “[T]he notice of claimed privilege a party
is mandated to give should be as specific, detailed and informative as the circumstances allow.”
Id. Even if describing the protected materials in a log may be difficult to do without revealing the
confidential nature of the documents, it is nevertheless the obligation of the [designating party]
under Fed.R.Civ.P. 26(b)(5). Estate of Manship v. U.S., 232 F.R.D. 552, 561 (M.D.La.,2005).
“Although it may be time-consuming to specifically assert the attorney-client privilege in a
document intensive litigation ... courts nevertheless clearly require such specific
identification.” Fureka Financial Corporation v. Hartford Accident and Indemnity Company, 136
F.R.D. 179, 182-83 (E.D.Cal.1991).

E. In exceptional circumstances. the rules provide discretion for courts to allow categorical
privilege logs.

As this Committee is aware, the advisory notes to Rule 26(b)(5) allow for categorical claims of
privilege due to undue burden when voluminous documents are claimed to be privileged. This is

3 See In re Vioxx Products Liability Litigation, 501 F.Supp.2d 789 (E.D. La., 2007)(Court embroiled in lengthy
privilege log dispute leading to $400,000 in costs for review by two special masters and lengthy opinion discussing
problems with Vioxx’s privilege logs); Meade v. General Motors, LLC, 250 F.Supp.3d 1387 (N.D. Ga., 2017)(Court,
after multiple warnings to defendant, found defendants’ privilege assertions were made in bad faith and waived
privilege); U.S. v. KPMG LLP,237 F.Supp.2d 35, 48 (D.D.C., 2002)(Upon in camera review, court found only 13.3%
of designated documents were actually privileged).
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up to the discretion of the trial court. However, “[t]he level of detail required to identify the
information being withheld on a claim of privilege without breaching the privilege is likely a
matter that can only be determined on a case-by-case basis. Cisneros v. Dollar Tree Stores, Inc.,
2016 WL 11584849, at *3 (W.D.Tex., 2016). Accordingly, it would be unwise to attempt to craft
a universally-applicable standard.

One of the seminal cases to discuss categorical privilege logs is S.E.C. v. Thrasher, 1996 WL
125661 (S.D.N.Y.,1996). There, the court recognized, “typically, a privilege log must identify
each document and provide basic information, including the author, recipient, date and general
nature of the document.” Id. at *1 (Emphasis added). Nonetheless, the court also recognized that

[[n appropriate circumstances, the court may permit the holder of withheld
documents to provide summaries of the documents by category or otherwise
to limit the extent of his disclosure. This would certainly be the case if (a) a
document-by-document listing would be unduly burdensome and (b) the
additional information to be gleaned from a more detailed log would be of
no material benefit to the discovering party in assessing whether the
privilege claim is well grounded. /d.

However, to take from Thrasher and its progeny a lesson that categorical privilege designations
should be allowed, generally, would wholly misunderstand the case-specific nature of how Rule
26(b)(5) has been applied in such cases. In Thrasher, the S.E.C. sought “production of all
communications between defense counsel concerning” the lawsuit. /d. The court recognized that
this request “seeks wholesale production of” ordinarily privileged information. /d. The Defendant
represented without dispute that the volume of privileged information responsive to the request
was large, and that “a document-by-document listing would be a long fairly expensive project.”
1d. Further, the “disclosure of the pattern” of the “attorney’s consultations with other counsel might
reveal” litigation strategy. Id. The court, therefore, ordered a specifically-tailored set of
information to be provided, as a whole, regarding this substantive request. /d. Thus, the holding in
Thrasher turned on the fact-specific substance of the documents requested, not just volume.
Likewise, other cases in which categorical designations are allowed typically turn on requests
which expressly call for wholesale production of facially privileged material.*

That categorical designations would be so fact-intensive is supported by the Advisory Committee
Notes:

If a broad discovery request is made--for example, for all documents of a
particular type during a twenty year period--and the responding party
believes in good faith that production of documents for more than the
past three years would be unduly burdensome, it should make its
objection to the breadth of the request and, with respect to the documents
generated in that three year period, produce the unprivileged documents and

4 See Benson v. Rosenthal, 2016 WL 1046126 (E.D.La., 2016)(While recognizing that privilege logs will typically
require document-by-document review, categorical designations may be proper for requests which on their face call
for wholesale production of items ordinarily covered by privilege.); Teledyne Instruments, Inc. v. Cairns, 2013 WL
5781274 (M.D. Fla., 2013)(While recognizing that privilege logs will typically require document-by-document
review, categorical designations may be proper where request seeks pre- and post-filing attorney documents).
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describe those withheld under the claim of privilege. If the court later rules
that documents for a seven year period are properly discoverable, the
documents for the additional four years should then be either produced (if
not privileged) or described (if claimed to be privileged). FRCP Rule 26,
Advisory Committee Notes

Clearly, the intent of the Advisory Committee was to allow discretion in exceptional circumstances
based upon burdens associated with the substance of particular document requests. This makes
sense, since the substantive context of the request itself would assist the parties in understanding
why the category of discovery may be privileged, in the first place. This is especially important
given that Rule 26(b)(5) mandates enough information be shared about the privilege to allow the
parties to assess the claim.

Contrast this with objections to document-by-document designations due to burdens associated
with a technical type of discovery requested, i.e.: emails. With no substantive thread tying this
technical category of documents together, Rule 26(b)(5) would require a document-by-document
log to ensure that the requesting party has enough knowledge regarding the substance of the
designated e-mail in order to assess the applicability of the privilege. See McNamee v. Clemens,
2014 WL 1338720, at *3-4 (E.D.N.Y.,2014) (Court found unavailing Defendants’ reliance on
Thrasher for the argument that a “categorical log has been found appropriate when a large number
of e-mails are the subject of a discovery dispute” and required document-by-document analysis);
Mosley v. Am. Home Assur. Co., 2013 WL 6190746 (S.D. Fla. Nov. 26, 2013) (emails and
attachments must be described with detail, including dates, authors, and recipients, and the party
must specify which privilege or grounds apply, and why, to the withholding of each); Fojtasek
v.NCL (Bahamas) Ltd., 262 F.R.D. 650, 660, 2009 U.S. Dist. LEXIS 107478, *29 (S.D. Fla. 2009)
(providing that emails that are forwarded as attachments to privileged emails are not necessarily
privileged simply because they are attached to a privileged communication).

F. The Federal Rules already provide a mechanism for relief, where necessary.

To the extent a party believes that a substantive concern exists in a particular case, and the burdens
associated with that render document-by-document privilege designation unreasonable, such party
already has a mechanism to request relief. In the event a party wishes to withhold privileged
information, but believes providing the information required under Rule 26(b)(5) would be an
unreasonable burden, the party may seek relief through a protective order under Rule 26(c).
Raymond v. Spirit AeroSystems Holdings, Inc., 319 F.R.D. 334, 338 (D.Kan., 2017). Subsection
(c) allows the court, “for good cause, [to] issue an order to protect a party ... from annoyance,
embarrassment, oppression, or undue burden or expense.” Id. The court then has broad discretion
to utilize such a protective order. Id

G. The solution lies with the parties. not this Committee.

Producing parties decry the high cost of individualized review. As thoroughly discussed in the /n
Re Vioxx Products Liability Litigation, a considerable portion of this difficulty is self-inflicted.
“The structure of [defendant’s] enterprise, with its legal department having such broad powers,
and the manner in which it circulates documents, has consequences that [defendant] must live with
relative to its burden of persuasion when privilege is asserted.” 501 F.Supp.2d at 805. Further,
myriad technologies exist and continue to be developed which aid in efficiency for document
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review — including privilege review. Parties and courts should continue to utilize existing and
emerging technologies to make privilege review more efficient.

That individualized review of certain categories of documents is expensive or burdensome is not
reason to change the rules to allow parties to avoid it. Categorical designations of privilege without
individualized review obfuscate the fact-finding mission of discovery. While they may be
appropriate in exceptional factual circumstances, they are not appropriate to consider for general
application and should continue to be discouraged.

I greatly appreciate the opportunity to provide these comments, and strongly discourage this

Committee from adopting any of the changes currently being considered with respect to privilege
logs. I welcome this Committee to reach out to me to continue this discussion.

Respectfully Submitted,

Ilyas Sayeg
isayeg@mctlaw.com
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PRIV-0049

CALAWYERS.ORG/LITIGATION

TO: Judicial Conference Advisory Committee on Civil Rules, Committee on Rules of
Practice and Procedure of the Judicial Conference of the United States

FROM: Committee on Federal Courts, Litigation Section, California Lawyers Association
DATE: July 30, 2021
RE: Comments on Privilege Log Practice

The Committee on Federal Courts of the California Lawyers Association’s Litigation
Section respectfully submits the following in response to your Invitation for Comment on
Privilege Log Practice.

Established when the State Bar of California was restructured in 2018, the California
Lawyers Association (“CLA”) is a nonprofit 501(c)(6) organization dedicated to the professional
advancement of attorneys practicing law in California. CLA’s mission is promoting excellence,
diversity, and inclusion in the legal profession and fairness in the administration of justice and
the rule of law. Our membership represents the diversity of California’s legal community and
the various areas of law practiced throughout the state. In particular, the Committee on Federal
Courts consists of members who practice extensively in federal courts throughout the country, in
civil and criminal matters.

The CLA Litigation Section’s Survey on Privilege Log Practice

In response to your Invitation for Comment, the Committee on Federal Courts created
and circulated a survey to CLA Litigation Section members. The survey asked general questions
about their law practice including (1) the size of their practice, (2) the area(s) of law or subjects
in which they practiced, (3) whether they typically represented plaintiffs or defendants, and (4)
whether they typically represented individuals, corporate entities, or government entities.

Of those who responded to the survey, approximately 22% are solo practitioners, 32%
practice in small firms (with 15 attorneys or fewer), 16% practice at mid-sized firms (16-350
attorneys), and 26% practice at large firms (over 350 attorneys). The remainder practice as in-
house counsel or with governmental organizations. Their law practices involve a number of
subject matters, including complex business litigation, labor and employment, intellectual
property, insurance, class actions, and civil rights cases, among others. Approximately 66% of
the total respondents stated that they typically represent defendants, and approximately 87% of
the total respondents stated they typically represent corporate entities.

916-516-1750 | litigation@calawyers.org | 400 Capitol Mall, Suite 650, Sacramento, CA 95814



We surveyed members about their current experience with privilege logging under
Federal Rule of Civil Procedure 26(b)(5)(A). When asked to rate how effective the current rules
and practice of document-by-document privilege logs are at providing opposing counsel with the
information they need to evaluate privilege claims, 7.9% responded “wholly ineffective,” 39.5%
responded “ineffective,” 21.1% responded “neutral,” 28.9% responded “effective,” and 2.6%
responded “very effective.”

When asked to rate how burdensome the current rules and practice of document-by-
document privilege logs are, 26.3% responded “unreasonably burdensome,” 44.7% responded
“burdensome,” 13.2% responded “some burden,” 13.2% responded “neutral,” and 2.6%
responded “no undue burden.”

The survey also asked members to describe any issues they have had complying with
Rule 26(b)(5)(A). A sample of the written comments we received includes the following:

e “In every complex case, [privilege logging] is a time-consuming and expensive
process that is mostly governed by paralegals and litigation IT support professionals.”

e “[Privilege logs] are fairly useless, and a very expensive, burdensome exercise;” this
delays document production.

e Privilege logs are “inefficient and expensive” but “are almost always too vague to
meaningfully allow challenge.” Privilege logs are “not detailed enough.”

e “Opposing counsel has withheld documents as privileged while providing little
information as to the purportedly privileged information. This requires a litigant to
‘trust’ the opponent to hold a proper understanding of the scope of any purported
privileges and to be forthright in providing non-privileged documents, which does not
provide sufficient safeguards.”

e Even when the process is run through a document review database, it is “still time-
consuming and expensive to cross check, format[,] etc.”

e “Opposing counsel [have insisted] on a privilege log for any and all communications
between client and counsel, even though counsel was only retained after all events in
dispute had already occurred.”

Several respondents provided examples of how they have streamlined the production of
privilege logs in their cases. For example, respondents stated that they have negotiated
agreements to log certain categories of documents, such as pre-litigation communications only,
or have categorically excluded communications solely between attorneys and their clients. Some
respondents also stated that they use text macros, tagging, or other electronic discovery tools to
help autogenerate privilege logs.
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Suggestions for Revisions to the Federal Rules of Civil Procedure

When asked whether amendments to Rule 26(b)(5)(A) would streamline discovery in
their cases, 62.2% responded “yes,” 21.6% responded “maybe,” and 16.2% responded “no.”

The survey also queried members about whether any of the following rule changes would
be helpful to their practice. The first three proposed revisions were taken verbatim from the
Invitation for Comment. In the right-hand column below, we have included the total percentage

of respondents who found the proposal helpful.

Possible Rule Revision

Percentage of Total Respondents
Who Believe the Possible Revision
Would Be Helpful

A revision to Rule 26(b)(5)(A) indicating that a document-by-
document listing is not routinely required, perhaps referring
in the rule to the possibility of describing categories of
documents.

55.6

A revision to Rule 26(f)(3)(D) directing the parties to discuss
the method for complying with Rule 26(b)(5)(A) when
preparing their discovery plan, and a revision to Rule 16
inviting the court to include provisions about that method in
its scheduling order.

52.8

A revision to Rule 26(b)(5)(A) to specify that it only requires
parties to identify “categories” of documents. Alternatively or
additionally, a revision to the rule might enumerate
“categories” of documents that need not be identified.

52.8

Revisions to the Notes of the Advisory Committee to clarify
that parties and courts should consider the needs of the case to
establish methods for complying with Rule 26(b)(5)(A), so
that compliance could include logging categories of
documents.

583

Several respondents also provided written suggestions and comments on the possibility of

rules changes, which include the following:

e Multiple respondents suggested that a beneficial rule change would be to state that
parties need not provide privilege logs for any post-dispute communications between
attorneys and their clients. One respondent noted, “Once a business dispute reaches
the retention of litigation counsel, the communications with counsel will be self-
evidently privileged. There is no point in creating a log.”
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e Some respondents also cautioned that rule revisions should be considered carefully to
avoid creating other unforeseen issues. For example, the relative benefits and
burdens on parties requesting and producing documents will need to be evaluated
with any proposed rule revision.

e “There is an ongoing debate as to whether a log is required, and my view is that the
rule should be the burden should be on the demanding party to establish a document
by document log is truly necessary, versus being simply a tactic to drive up costs and
create undue burden.”

e “The field of privilege logs and the lack of clarity as to what is required versus what
is subject to negotiation . . . [have] wasted time and money for years. Procedural
amendments would be very helpful.”

e “I think it is important that there be some method to require document-by-document
review, if not logging, for any relevant documents that are not found in categories that
have not been excluded for legitimate reasons, such as consent of the opposing party.
Concerns about waiver tend to encourage attorneys to take extensive steps to avoid
accidental production of privileged material, and a removal of the need for document-
by-document review could encourage practices that lead to over-withholding of
relevant evidence.”

e “I think changes to the rules would help in getting the Judges to understand how
incredibly expensive and burdensome it is to prepare privilege logs. Rulings
sometimes do not comprehend the reality we face in big document cases where it’s
not unusual for privilege reviews to cost $1 million.”

* % %k

The Committee on Federal Courts thanks the Judicial Conference Advisory Committee
on Civil Rules for the opportunity to provide these comments.

CONTACTS
Committee on Federal Courts, Litigation Section, California Lawyers Association

Christian Andreu-von Euw, Chair
christian@tech.law

Michael L. Huggins, Vice Chair
Latham & Watkins LLP

(858) 509-8408
michael.huggins@lw.com
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California Lawyers Association

Saul Bercovitch

Director of Governmental Affairs
(916) 516-1704
saul.bercovitch@calawyers.org
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PRIV-0050

From: Robert Fink

To: RulesCommittee Secretary
Subject: comments on privilege log practice
Date: Friday, July 30, 2021 11:03:29 AM

Allowing for logs to categorize documents which are subject to claims of privilege would be an
mistake. It would allow for easy abuse. Further, it does not allow opposing counsel to intelligently
evaluate the claim to determine if any particular document is correctly subject to the claimed
privilege. While certain documents within any category may be appropriately subject to the claim,
others very well may not. Without addressing each specific claim, there will be no means to
determine the propriety of the claim. This will undoubtedly result in parties filing additional
requests for in camera review, which under the current rule would not be necessary. This will cause
additional delay and add to already over burdened courts.

Robert D. Fink

Partner

Collison Law Offices

134 N. LaSalle St., Ste 1200

Chicago, IL, 60602

Office: (312) 906-7644

Direct: (312) 906-7995

Fax: (312) 778-7500

E-filings accepted only at service@collisonltd.com

Representing individuals in workers®™ compensation, personal injury, wrongful
death, and catastrophic injury matters.

THE INFORMATION CONTAINED IN THIS EMAIL MESSAGE IS INTENDED ONLY FOR THE
PERSONAL AND CONFIDENTIAL USE OF DESIGNATED RECIPIENT NAMED ABOVE. THIS
MESSAGE MAY BE AN ATTORNEY-CLIENT COMMUNICATION OR OTHERWISE PRIVILEGED AND
CONFIDENTIAL. If the reader of this message is not intended recipient or an
agent responsible for delivering this message to the intended recipient, you
received this document in error. Any review, dissemination, distribution,
copying or other use of this document is strlctly prohlblted IT you receive
this communication in error, please not|f¥ us immediately by telephone and
return the original document to us by mai Thank you.

Please be advised that Collison Law Offices, Ltd. |nst|tutes a response
policy of two days.

Rising Star, Super Lawyers (top 2.5% of Illinois lawyer under age of 40):
2010, 2012, 2013, 2014, 2015, 2016, 2017

Super Lawyer (Top 5% of all lawyers in I1llinois): 2018, 2019, 2020

LIFE MEMEBER
MiLuion DowLar ApvocaTes Forum
The Top Trial Lawyars In America ™
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July 30, 2021

Re: "Invitation for Comment on Privilege Log Practice"
Dear Members of the Discovery Subcommittee of the Advisory Committee on Civil Rules:

I have practiced as a plaintiff personal injury attorney for 42 years. My practice includes
representing injured persons throughout the United States in a variety of actions, including Medical
Malpractice, Elder Abuse, Sexual Abuse, and Bad Faith. This Comment is respectfully submitted
to the Subcommittee of the Advisory Committee on Civil Rules regarding considerations for
amendment to Rule 26(b)(5)(A): Privilege log.

I write to express my concerns with any attempt to limit the requirement of providing the basis for
the assertion of privilege of individual documents in a privilege log.

My concerns have been recognized and shared by several judges. For example, in Allendale Mut.
Ins. Co. v. Bull Data Systems, Inc., 145 F.R.D. 84, 85 (N.D. I11.1992), Magistrate Judge Bobrick
recognized the misuse of the privilege doctrine in discovery:

“some discovery opponents seem to use the doctrine to relieve themselves of the
burden of producing factual information accumulated in what appears to be routine
investigations.”

Courts have recognized that the practice of blanket privilege objections has become commonplace:

“All too often, the blanket privilege is asserted by counsel who have not carefully
reviewed the pertinent documents for privilege. In an abundance of caution, counsel
withholds documents that are not privileged, thus defeating the full and fair
information disclosure that discovery requires.”

Nevada Power Co. v. Monsanto Co.,151 F.R.D. 118, 121 (D.C. Nev. 1993) (citing Eureka
Financial Corp. v. Hartford Acc. & Indem. Co. 136 F.R.D. 179, 183, n. 9 (E.D. Cal.1991)).

As a trial lawyer for more than four decades, it is my experience that notwithstanding the
requirements of Rule 26(g)(1)(B), the use of boilerplate privilege objections is commonplace. I
routinely encounter opponents who readily claim that requested evidence is privileged and entitled
to secrecy.

Their objections and privilege claims are seldom accompanied by the required privilege log. This
then requires extensive efforts under Rule 37(a)(1) to demand that a log be produced and to then
determine if the privilege was improperly asserted. Once a log is finally provided, the disclosures
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often reveal that many of the materials included in large categories of materials are not privileged.
For example:

e E-mails that were not privileged were buried or lumped into categories of
attorney communications.

e Investigation reports generated in the ordinary course of business have been
claimed to be in anticipation of litigation.

e Internal e-mails between employees of a defendant, generated long before any
attorneys are retained, are claimed to be work product in anticipation of
litigation.

e Non-privileged internal historical documents provided to an attorney after
litigation 1s commenced are claimed to be protected by attorney-client privilege.

The jurisprudence has clearly established that these materials are not protected by the attorney-
client privilege or the work product doctrine. Once I get the log which identifies the specific
document, the author, when it was created, and who received the documents, I am able to get this
evidence. However, if the detailed log for the individual documents was not required, I would
never have identified what is often case critical evidence. In my experience, there is a high
correlation between the evidence that my opponents attempt to conceal under the cloak of privilege
and the importance of that evidence to the case.

In my opinion, allowing a broad designation of a category of documents as privileged without
detail is ripe for abuse — it is an improper and wasteful exercise in gamesmanship mischaracterized
as “zealous advocacy.” We already have a problem of documents being improperly designated as
privileged. Further limiting the duty to disclose will compound this problem.

I recommend against any further limitation in the duty to identify basis for claims of privilege and
work product regarding individual documents.

Respectfully submitted,

Very truly yours, (\
—_—

Mark R. Kosieradzki
Attorney/Partner
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From: Jonathan Feigenbaum

To: RulesCommittee Secretary
Subject: Re: Rule 26(b)(5)(A)

Date: Friday, July 30, 2021 1:01:55 PM

Committee on Rules of Practice and Procedure
Administrative Office of the United States Courts
One Columbus Circle, NE

Washington, D.C. 20544

Re: Rule 26(b)(5)(A)

Dear Members of the Committee:

| have been practicing law for more 30 years. | concentrate in two areas: (1) representing
individuals in ERISA claims and litigation; and (2) insurance policyholders, both individuals and
corporations, in first-party actions against insurance companies.

Both areas can be fact intensive. Already the Federal Courts have imposed severe limits on
discovery by plaintiffs in ERISA welfare-benefits litigation. Securing a few interrogatories, a few
document requests can be very difficult. Even taking a single deposition is a hard task to convince a
Federal Court to allow.

This has resulted in a great injustice as many worthy individuals who have lost their health,
life and disability benefits, never achieve justice in the Federal Courts. Defendants are emboldened
to engage in questionable business practices. If defendants know their behaviors are unlikely to
surface through discovery, the defendants use the Federal Courts as part of their business plans. The
Federal Courts become an extension of the claims department of an insurance company that insures
an ERISA welfare-benefit plan.

As a result, some of these litigants end-up impoverished, or unable to access healthcare.
The resulting societal burden falls on taxpaying citizens to cover the care and costs for those who
have lost their employer provided, health, life and disability benefits. | fear the narrowing of
discovery under the proposed rule changes will allow other culpable defendants to escape their
responsibilities by hiding under the procedural rule changes.

Discovery’s purpose under the Federal Rules of Civil Procedure is to provide a mechanism
for making relevant information available to litigants. See generally Richard A. Posner, Economic
Analysis of Law 571 (6th ed. 2003). In the end, most civil litigation is over money. So, making solid



economic choices is what litigants strive for most.

Discovery helps parties make good decisions. Discovery assists in preparing for trial.
Discovery brings about settlements. Not every case needs to be tried or should be tried. That is a
fact that litigants on both sides of the “V” can agree on. If discovery becomes too limited, why
settle? Trying to make a rational economic decision regarding settling or proceeding to trial becomes
too much of a guess.

Lawyers and litigants must believe that the Federal Rules of Civil Procedure are a neutral
governing procedure and not favoring one party or another regarding the substance of the litigation.
As | wrote above, the way that ERISA welfare-benefits litigation has evolved, the lack of discovery has
a great impact on the substantive outcome. In this area, the lack of discovery undermines the civil
justice system.

The proposed changes are one-sided, the changes favor defendants. Information
asymmetry is the core reason that plaintiffs are materially disadvantaged when litigating in the
Federal Courts. New limits on discovery will increase this disadvantage even more. When given the
chance every defendant will remove litigation from a state forum to a Federal Court. The reason is
that the Federal Courts enhance information asymmetry to the advantage to the defendant and at
the cost to the plaintiff.

| note the committee is considering changing:

e Arevision to Rule 26(b)(5)(A) indicating that a document-by-document listing is not routinely
required, perhaps referring in the rule to the possibility of describing categories of
documents.

e Arevision to Rule 26(f)(3)(D) directing the parties to discuss the method for complying with
Rule 26(b)(5)(A) when preparing their discovery plan, and a revision to Rule 16 inviting the
court to include provisions about that method in its scheduling order.

e Arevision to Rule 26(b)(5)(A) to specify that it only requires parties to identify “categories” of
documents. Alternatively, or additionally, a revision to the rule might enumerate “categories”
of documents that need not be identified

| urge the Committee not to adopt the changes. In my current practice, | have not encountered a
problem. | have dealt with several defendants and don’t even both producing privilege log until a
motion to compel is filed. The proposed changes will bring about more motion practice. The
proposal will be another chance for certain litigants to slow-down litigation and avoid producing
discoverable documents.

If adopted, the following will happen. Defendant will provide categories of documents. The list
will be opaque. Then, the lawyers need to schedule a meet and confer time. The conference will be
held. Aggressive litigants will insist that the listing is adequate. The party seeking the documents will
move to compel. Perhaps the Judge will order more detail. The aggressive litigant will barely comply.
Now the adequacy of the privilege log is disputed. Repeat the meet and confer process and on and



on this process goes.

The proposed change will create more work for the judiciary in an area that is not productive for
litigants; resolving another level of discovery disputes.

Kindly leave the rule “as is”

Thank you for your consideration.

Jonathan M. Feigenbaum
184 High Street Suite 503
Boston, MA 02110

Tel: 617-357-9700

Fax: 617-227-2843

jonathan@erisaattorneys.com
www.erisaattorneys.com

This transmission and each attachment is intended only for the addressee named above. The
transmission may be privileged, confidential, attorney-client communications or otherwise protected
from use or disclosure, under state and federal privacy laws and state and federal laws pertaining to
electronic communications. If you are not the intended recipient, you are notified that any review,
disclosure, copying or dissemination of this transmission, or the taking of any action in reliance on its
contents, or other use is strictly prohibited. If you have received this transmission in error, please
notify us immediately by reply electronic mail or telephone and then destroy all traces of the
electronic mail or facsimile message received. Thank you —Jonathan M. Feigenbaum, Esquire.
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August 2, 2021
Dear Rules Committee:

With regard to the proposed changes to the rules concerning privilege logs, | am a trial lawyer
with nearly 30 years of experience as both plaintiff and defense counsel. My current practice is
purely plaintiff and focuses on catastrophic injury cases typically involving a commercial motor
carrier and driver. |am licensed in Kentucky and Florida, with my home office in Louisville, Ky.
I am often in federal court and have practiced within our federal Courts for over 20 years.

The Rule is Used Abusively to Shield Discoverable Information.

In my experience, privilege logs have been used consistently to abuse the litigation process and
keep potentially damaging and otherwise discoverable information from revelation. Abuses of
the current rule consume tremendous judicial resources with the Court having to meticulously
evaluate document after document. I am hired after cases have occurred of course, and often long
after critical evidence has been evaluated by the trucking company’s counsel and response team.
This requires our addressing the work product, amongst other asserted privileges asserted to
obstruct access to photographs, video, statements, etc. obtained by the defense during the active
investigation of police. I have had evidence belonging to my client stolen from the scene of a
crash, sent to a defense expert, and kept from me in litigation only to find this evidence was
discussed in emails with the expert that were placed on a privilege log... Logs should require
more information, not less... Having an adequate log helps me determine if the privilege
requirements have been met, or if they have not been met. An inadequate privilege log requires
the whole issue to be placed before the Court.

In a case I handled recently with Co-Counsel Morgan Adams, Merriweather v. United Parcel
Serv., Inc., 3:17-CV-349-CRS-LLK, 2018 WL 3572527, at *19 (W.D. Ky. July 25, 2018), we
pierced work product and were able to obtain both party and witness statements from the
Defendants as well as other materials that were critical to the case. The Court in Merriweather
went on to address typical issues in inadequate privilege logs that require a Motion to Compel
and the Court’s time:
The objecting party must be specific enough in its objections to support its privilege, but
not too specific so as to divulge privileged information. Id. “In order to meet the
requirements of the Federal Rules and justify a claim of privilege, therefore, a privilege
log must contain sufficient factual content to allow the court to reach the conclusion that
each element of that privilege is fulfilled.” Mafcote, Inc. v. Federal Ins. Co., No. 3:08-
CV-11, 2010 WL 1929900, at *5 (W.D. Ky. May 12, 2010). Courts in this circuit and

1
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elsewhere have explained that privilege logs should include the following elements: “(a)
The author(s) and all recipients (designated so as to be clear who is the sender and who
the receiver), along with their capacities/roles/positions;

(b) The document’s date;

(c) The purpose and subject matter of the document; and

(d) The nature of the privileged asserted, and why the particular document is

believed to be privileged.”
See Polylok, Inc. v. Bear Onsite, LLC, 2017 WL 1102698, at *6 (W.D. Ky. Mar. 23,
2017); Madison v. Nationwide Mut. Ins. Co., No. 1:11-CV-157-R, 2012 U.S. Dist. LEXIS

141319, at *8 (W.D. Ky. Sep. 28, 2012); Mafcote, Inc. v. Fed. Ins. Co., 2010 WL
1929900 (W.D. Ky. May 12, 2010); see also Osborn v. Griffin, No. 11-89-WOB-CIJS,
2013 WL 5221663, at *2 (E.D. Ky. Sep. 17, 2013); Brubaker v. Encompass Prop. & Cas.
Co., 2008 U.S. Dist. LEXIS 40133, at *2 (E.D. Mich. May 19, 2008); Jones v. Hamilton
County Sheriff’s Dep’t, 2003 WL 21383332, at *4 (S.D. Ind. June 12, 2003); Allen v.
Chicago Transit Auth., 198 F.R.D. 495, 498 n. 1 (N.D. Ill. 2001); Allendale Mut. Ins. Co.
v. Bull Data Sys., 145 F.R.D. 84, 88 (N.D. Ill. 1992); Smith v. Logansport Cmty. Sch.
Corp., 139 F.R.D. 637, 648-49 (N.D. Ind. 1991).

Here, while Defendant UPS' privilege log includes one receiver per document, it does not
indicate whether it includes all of the receivers. Knowing the identity of each receiver of
the document(s) is helpful in determining whether the documents are protected by
privilege. See United States v. Dakota, 197 F.3d 821, 825 (6th Cir. 1999) (quoting
Burkhead & Scott, Inc. v. City of Hopkinsville, No. 5:12-CV-00198-TBR, 2014 WL
6751205, at *3, 2014 U.S. Dist. LEXIS 166374, at *7 (W.D. Ky. Dec. 1, 2014) (The
attorney-client privilege is waived by voluntary disclosure of private communications by
an individual or corporation to third parties) ).

*20 Additionally, the produced privilege log does not explain which documents
correspond to each request to produce. Defendant UPS has asserted objections to a total
of fourteen requests to produce (only five of which are at issue in this motion) based on
attorney-client and/or work-product privilege, and has listed fourteen documents on the
produced privilege log. Since the burden is on Defendant UPS to be “specific enough in
its objections to support its privilege,” it is incumbent on Defendant UPS to match the
alleged privileged documents to the responses to requests to produce. See Polylok, Inc. v.
Bear Onsite, LLC, 2017 WL 1102698, at *7 (W.D. Ky. Mar. 23, 2017) (citing United
States v. Moss, 9 F.3d 543, 550 (6th Cir. 1993) (The burden to establish the applicability
of the privilege is upon the defendants.)). Therefore, in addition to the revisions listed
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above, Defendant UPS should supplement the privilege log with the required information
or produce the documents.

1. POSSIBLE RULE CHANGES TO SOLVE PROBLEMS

I do think the Court’s should have a form privilege log. Currently everything is based on
case law as to what information a privilege log should contain and must be researched
jurisdiction by jurisdiction. What is and is not in a privilege log is often debated which ends up
in court. There is no uniformity among the various jurisdictions. A privilege log should be
detailed enough, by document, that all parties and the Court can easily see whether the
asserted privilege is appropriate.

2. OTHER CONSIDERATIONS

Disclosing only broad categories of documents would further work injustice by
shielding sufficient data from the recipient of the log enabling a reasonable determination
of whether a motion to compel production would be appropriate. This broad and vague
approach will be used to suppress evidence that should be disclosed. It will work to add expense
to litigation potentially by diligent counsel suspecting abuse, forcing them to pay costs and fees
under Rule 37 when an adequate privilege log would have prevented the Motion from being filed
in the first place.

Sincerely,

Timothy D. Lange



PRIV-0054

NEW YORK STATE BAR ASSOCIATION
COMMERCIAL AND FEDERAL LITIGATION SECTION
COMMENT ON PRIVILEGE LOG PRACTICE'

SUMMARY

The Discovery Subcommittee of the Judicial Conference Advisory Committee on Civil Rules has
requested comments on possible rule changes to address any difficulties in complying with Federal
Rule of Civil Procedure 26(b)(5)(A) concerning privilege logs. The invitation includes a request for
comments regarding: (1) problems under the current rule; and (2) possible rule changes to solve
the problems. The Commercial and Federal Litigation Section of the New York State Bar Association
(the “Section”) recommends that the Rule be revised to (1) allow for flexibility in the form and
content of privilege logs depending on the needs of the parties in a particular case; (2) express a
preference for metadata privilege logs,” categorical privilege logs,® or some other reasonable
variation thereof rather than document-by-document privilege logs; and (3) detail the type of
information that should typically be presented in the privilege log. This comment was prepared by
the Section’s Committee on eDiscovery and Committee on Federal Procedure.

COMMENT
I. OVERVIEW

The Section is comprised of a cross-section of practitioners, including members in the private and
public sectors; solo practitioners; and members of small, mid-size, and large law firms, who
actively litigate in state and federal courts in New York and adjacent states, and in national and
international forums. It includes legal professionals familiar with the rapidly advancing
development of electronic discovery law and practice. Thus, in offering the following comment,
the Section is drawing on a broad range of experience.

A common complaint in both state and federal complex commercial litigation is that document-
by-document privilege logs, which in some cases may have hundreds of thousands of entries, are
both time consuming and expensive and can be a frequent subject of discovery disputes. On the
other hand, in relatively straightforward, run-of-the-mill cases, document-by-document privilege
logs may impose little burden to prepare. In many states, including New York, local rules address
privilege logs at the federal and state court levels. As the amount of electronically stored
information (“ESI”) exchanged in litigation continues to rise and implicate more modern
communication platforms, the cost and complexity associated with preparing privilege logs will
also continue to increase. It is not uncommon for the total cost of producing a document-by-
document privilege log—which many courts have read the Federal Rules to require—to dwarf its

! Opinions expressed in this memorandum are those of the Section and do not represent the opinions of the New York
State Bar Association unless and until the memorandum has been adopted by the Association’s House of Delegates
or Executive Committee.

2 A metadata privilege log is a log consisting of certain electronically generated metadata fields for fully or partially
withheld documents.

3 A categorical privilege log is a log consisting of information about certain categories of fully or partially withheld
documents. This may also include electronically generated metadata fields for the categories of documents identified
on the log.



value to the recipient, particularly where the expense is a significant percentage of the amount in
dispute.

There are multiple challenges in properly preparing a privilege log in accordance with Fed. R. Civ.
P. 26(b)(5)(A) (“Rule 26(b)(5)(A)”). Parties asserting a privilege must provide sufficient detail
for requesting parties to fairly assess the validity of a privilege claim without divulging so much
detail that the asserted privilege is deemed waived. Moreover, it is not always entirely clear what
information in a privilege log actually assists an adversary in properly assessing the validity of a
privilege claim. For example, even if a party provides the date and parties privy to a
communication, without divulging the actual contents of the communication, it may be not be
possible to ascertain whether the actual communication at issue is, in fact, privileged. In addition,
the preparation of privilege logs is often time-consuming and, consequently, prohibitively
expensive. Even where advanced technologies purport to be able to automatically generate
privilege logs, the reality is that—absent party agreement on purely metadata-driven logging—the
output of those technologies invariably requires extensive review, cleanup, and supplementation
before being suitable for production, largely offsetting any cost savings they might promise. The
Section, therefore, supports revision of Rule 26(b)(5)(A) to reduce litigation costs and burden in a
reasonable manner while at the same time ensuring that any claim of privilege can still be
effectively evaluated by the requesting party.

While metadata or categorical privilege logs in complex cases involving significant volumes of
ESI may make sense, these logs may not be necessary where the volume of ESI is negligible.
Therefore, whether ESI is voluminous enough to call for a metadata or categorical log, as opposed
to a document-by-document log, should be examined on a case-by-case basis.

Considering the challenges with crafting compliant privilege logs, the Section recommends
clarifying in the Federal Rules that there is no presumption that document-by-document logs must
be used. Instead, the Federal Rules should allow for flexibility in the form and content of privilege
logs depending on the needs of the parties in a particular case. This approach would consider the
respective resources of the parties and the amount in controversy, and would be consistent with
the principles of proportionality that have become overwhelmingly important with the influx of
ESI discovery.

Modifications to Rule 26(b)(5)(A) should permit litigants to meaningfully document claims of
privilege while avoiding time-consuming and unduly granular document-by-document privilege
logs. In “large document” cases, alternative methods of privilege log creation can provide all the
information necessary to the parties and the court in a manner proportional to the size and scope
of the individual case. As the Advisory Committee Notes to Rule 26 stated as part of the 1993
amendments:

The rule does not attempt to define for each case what information must be provided
when a party asserts a claim of privilege or work product protection. Details
concerning time, persons, general subject matter, etc., may be appropriate if
only a few items are withheld, but may be unduly burdensome when
voluminous documents are claimed to be privileged or protected, particularly
if the items can be described by categories” (emphasis added).



Nearly three decades later, this prescient observation has become more apposite than ever. While
manually generated, document-by-document privilege logs may be necessary in some cases, they
may also become the subject of discovery sideshows used by unscrupulous parties to delay or gain
a tactical advantage. With the proliferation of data sources and expansion in volume of ESI,
problems with document-by-document privilege logs will likely get worse without a reaffirmation
of the role of proportionality in privilege logging.

The Section’s views conform with a portion of the New York Commercial Division Rules. In the
Commercial Division of the New York Supreme Court, which is designed to resolve high-stakes,
complex commercial litigation, Commercial Division Rule 11-b, 22 N.Y.C.R.R. § 202.70(g), Rule
11-b(b), expresses a preference for categorical designations, and the parties are to meet and confer
regarding the organization of the documents. Moreover, the Local Rules of the Southern and
Eastern Districts of New York state that “[e]fficient means of providing information regarding
claims of privilege are encouraged, and parties are encouraged to agree upon measures that further
this end.” See SDNY/EDNY Local Civil Rule 26.2. Further, the New Jersey Complex Business
Litigation Program, which is modeled on the New York Supreme Court Commercial Division, has
adopted a very similar rule to Commercial Division Rule 11-b. See New Jersey Rules Governing
Civil Practice in the Superior Court and Surrogate’s Court, Rule 4:104-5(c).

At the outset, parties should meet and confer in a meaningful way about the scope of any privilege
review, the manner in which privilege claims will be asserted, and what information should be
included in a privilege log. The form and content of logs should be a topic in the parties’
discussions when formulating their discovery plan under Fed. R. Civ. P. 26(f)(3)(D). There may
be disagreement as to what “categories” should be subject to or included in a categorical privilege
log, which fields should be included in a metadata log, or whether certain categories of documents
should be excluded from the logging requirement altogether. As noted in the suggested revisions
below, this may be accomplished in part through amendments to Fed. R. Civ. P. 16(b)(3) and
26(1)(3)(D) designed to encourage courts and parties to address privilege issues early in discovery.
In many cases, especially in large, complex litigations, the parties may need to conduct multiple
meet-and-confer sessions to reach consensus on a proportional mechanism for privilege assertion
and to memorialize that agreement in a proposed order.

Parties working cooperatively and focusing on the needs of the case can use a variety of
standardized and creative methods to satisfy their Rule 26(b)(5) obligations. These techniques can
be used separately or in combination when appropriate. Some potential cost-efficient alternatives
to a full document-by-document privilege log, each of which could be described in greater depth
in the Advisory Committee Notes accompanying revisions to Rule 26, include:

e (Categorical privilege logs using document categories agreed-upon by the parties,
especially where more specific information is unnecessary to determine the
privileged nature of the document, such as communications between the client and
outside counsel after a litigation has been filed;

e Metadata logs that provide basic information about documents (e.g., sender,
recipients, date and time, and email subject) but that do not require customization;



e Document-by-document privilege logs limited to a certain subset of privileged
documents, such as a statistically valid random sample or documents from key
custodians;

e Deferring privilege logs (especially in expedited cases) or requiring logs only for
documents that are clawed back or involve third parties; or

e With respect to redacted documents, including a field in the production load file
identifying redacted documents, or providing a list of redacted documents by Bates
number.

While it may not be necessary to implement each of the above methods in all cases, the Advisory
Committee Notes should encourage the parties to meet and confer early and as needed to consider
alternatives to document-by-document privilege logs and to increase the level of attention on these
issues throughout discovery.

II. SUGGESTED REVISIONS (new language underlined in bold)

The Section offers the following amendment to Rule 26(b)(5)(A):

Rule 26(b)(5) Claiming Privilege or Protecting Trial-Preparation Materials.

(A) Information Withheld. When a party withholds information otherwise
discoverable by claiming that the information is privileged or subject to protection
as trial-preparation material, the party must:
(1) expressly make the claim; and
(i1) describe the nature of the documents, communications, or tangible
things not produced or disclosed—and do so in a manner proportional to
the needs of the case and that, without revealing information itself
privileged or protected, will enable other parties to assess the claim.

In parallel to the suggested revision of Rule 26(b)(5(A), the Section recommends the following
amendments to Rule 26(f)(3)(D) and Rule 16(b)(3):

Rule 26()(3) Discovery Plan. A discovery plan must state the parties’ views and
proposals on:

(D) any issues about claims of privilege or of protection as trial-preparation
materials, including_the scope of privilege review, the nature and amount of
information to be included in the privilege log, the applicability of cost-
effective privilege log variations, and—if the parties agree on a procedure to
assert these claims after production—whether to ask the court to include their
agreement in an order under Federal Rule of Evidence 502;

Rule 16(b)(3) Scheduling.

(3) Contents of the Order.
(A) Required Contents. The scheduling order must limit the time to join other

4



parties, amend the pleadings, complete discovery, and file motions.

(B) Permitted Contents. The scheduling order may:
(1) modify the timing of disclosures under Rules 26(a) and 26(e)(1);
(i) modify the extent of discovery;
(ii1) provide for disclosure, discovery, or preservation of electronically
stored information;
(iv) define the scope of privilege review, the nature and amount of
information to be included in any privilege log, and any cost-effective
methodology to be used in any privilege log;
(v) include any agreements the parties reach for asserting claims of
privilege or of protection as trial-preparation material after information is
produced, including agreements reached under Federal Rule of Evidence
502 or that define the format of any privilege logs;
(vi) direct that before moving for an order relating to discovery, the
movant must request a conference with the court;
(vii) set dates for pretrial conferences and for trial; and
(viii) include other appropriate matters.

III. CONCLUSION

The Section suggests that revisions should be made to Rules 26(b)(5)(A), 26(f)(3), and 16(b)(3),
along with guiding commentary within the Advisory Committee Notes, to encourage efficiencies
in what (in some instances) has become one of the most tedious and costly elements of the
discovery process. These changes will save time and money for parties exchanging privilege logs
in appropriate cases and will also create efficiencies for the judiciary by reducing the time required
to resolve disputes and conduct in camera reviews of documents identified on lengthy privilege
logs.

Respectfully submitted,

New York State Bar Association July 29, 2021
Commercial and Federal Litigation Section
Daniel K. Wiig, Section Chair

Approved by the Commercial & Federal Litigation Section Executive Committee, July 29, 2021
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Via Email (RulesCommittee Secretary@ao.uscourts.gov

MEMBERS OF THE JUDICIAL CONFERENCE ADVISORY COMMITTEE ON CIVIL RULES
RE: Comment on F.R.C.P. 26(b)(5)(A)—Privilege Logs
To the Members of the Advisory Committee on Civil Rules:

I am a partner of Henson Fuerst, P.A., a plaintiff’s law firm that focuses on medical
malpractice and nursing home abuse and neglect cases. [ am writing to share my experience
with the assertion of privileges in response to discovery, the importance of detailed privilege
logs, and the dangers that I foresee if categorical logging is permitted.

The backdrop of this inquiry should be the stated purposes of discovery, as well as the
Model Rules of Professional Conduct. It is axiomatic that the purpose of discovery is to make a
trial “less a game of blind man's bluff and more a fair contest with the basic issues and facts
disclosed to the fullest practicable extent possible.”! As such, the Model Rules of Professional
Conduct prohibit lawyers from obstructing another party’s access to evidence, and from
concealing a document or material having potential evidentiary value.? A rule change that
allows the categorical logging of claims of privilege will enable unscrupulous lawyers, or their
clients, to easily conceal discoverable documents by falsely asserting unfounded claims of
privilege. As Judge Grimm stated in Mancia v. Mayflower Textile Services Co.,:

A lawyer who seeks excessive discovery given what is at stake in the litigation, or who
makes boilerplate objections to discovery requests without particularizing their
basis, or which is evasive or incomplete in responding to discovery, or pursues
discovery in order to make the cost for his or her adversary so great that the case settles to
avoid the transactions costs, or who delays the completion of discovery to prolong the
litigation in order to achieve a tactical advantage, or who engages in any of the
myriad forms of discovery abuse that are so commonplace is, as Professor Fuller
observes, hindering the adjudication process, and making the task of the deciding tribunal

! United States v. Procter & Gamble, 356 U.S. 677, 683, 78 S.Ct. 983, 987, 2 L.Ed.2d 1077 (1958); see also Dollar
v. Long Mfg., Inc., 561 F.2d 613, 616 (5th Cir.1977), cert. denied, 435 U.S. 996, 98 S.Ct. 1648, 56 L.Ed.2d 85
(1978).

2 MODEL RULES OF PROF’L COND. 3.4 (AM. BAR. ASS’N 2016).
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not easier, but more difficult, and violating his or her duty of loyalty to the procedures
and institutions the adversary system is intended to serve.’

Categorical logging will promote the practice of evasive responses to discovery and will
delay the completion of discovery while the parties attempt to work through the broad yet
unsubstantiated claims of privilege. In ninety-five percent of nursing home abuse cases that |
litigate, Defendants fail to produce relevant documents in discovery while making categorical
statements in the body of the discovery response that the requested information is protected by a
privilege (work product, peer review, quality assurance, medical review committee, and at times,
privileges that do not legally exist in our state). In almost every case, they fail to produce a
privilege log or provide the specific information necessary to allow opposing counsel to examine
the veracity of the claims or privilege, pursuant to N.C.R.Civ.Pro. 26. In essence, lawyers
already attempt to use a “categorical” method when responding to discovery despite
jurisprudence requiring otherwise. This then then leads to multiple discussions and ultimately
my demand that they produce a privilege log which is sufficient and detailed enough to allow
me, or the Court if necessary, to assess the validity of the asserted privilege. Once we work
through this process, this invariably results in the Defendants withdrawing many of their asserted
privileges and producing relevant and discoverable documents that they were attempting to
“hide” by including them in a broad claim of privilege, hoping that we would not push the
envelope to require them to prove the privilege.

By way of more detailed example, in nursing home abuse cases, it is imperative that we
discover incident reports and witness statements taken regarding how a patient was injured or
killed, as those details normally are not documented in the patient’s medical chart, by design (in
fact, nursing homes oftentimes have written policies that prohibit their employees from including
the details of how an injury occurred in the medical record. Those details are found in the
statements and incident reports). However, nursing homes attempt to hide those documents by
claiming quality assurance, medical or peer review privilege pursuant to N.C.G.S. § 131E-107.
They make this claim, despite the fact that those witness statements or incident reports are
prepared in the ordinary course of business by people who are not members of the peer review
committee, and are not actually considered by the peer review committee, as is required in order
for the privilege to apply.* To allow the Defendants to produce categorical logs instead of
detailed privilege logs would allow them to lump the witness statements, incident reports or
similar documents in with other documents that may actually be protected by the peer review
privilege, making it impossible for plaintiff to discover documents regarding what actually
happened to cause injury to a resident. This is just one example of many ways that categorical
logging can and likely will be used to undermine the true purpose of discovery.

3 Mancia v. Mayflower Textile Servs. Co., 253 F.R.D. 354, 362 (D. Md. 2008) (citation omitted)(emphasis added).
4 See N.C.G.S. §131E-107.



As such, I urge the Committee not to allow categorical logging of documents.
Instead, a more helpful change would be to include specific requirements as to what information
must be included on a privilege log, so that the parties are allowed to assess the claims of
privilege fully, fairly, and efficiently, without wasting counsel’s time and the Court’s time in
assessing whether their privilege logs are sufficient.

Thank you for the opportunity to submit this Comment, and for your consideration in this
important issue.

Sincerely,
HENSON FUERST, P.A.

(i

Carma L. Henson


Carma
Signature
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July 30, 2021

Re: "Invitation for Comment on Privilege Log Practice"
Dear Members of the Discovery Subcommittee of the Advisory Committee on Civil Rules:

After a career practicing medicine, I went back to school at age 61 to become a lawyer. I am now
in my second year as an associate attorney in a plaintiff litigation firm. I am admitted to both the
state and federal bar in Minnesota and practice in both.

In law school (which for me was quite recent) I was taught that Discovery is now a cooperative
process, that obstruction and boilerplate objections are unacceptable.

I was shocked to find out that in reality the opposite is true. Defense attorneys are free to
disregard rules, and they throw a litany of boilerplate objections at every discovery request. Just
this morning I received discovery responses in one of my cases. The objections included
privilege protecting responses to such things as a request for the documents supporting the
factual basis of Defendant’s affirmative defenses listed in their Answer. No privilege log was
attached.

It is essential that we retain a legal basis through the Rules to insist on production of a privilege
log with identification of the individually protected documents. This can allow us to bypass
Defendant’s obstruction once the lack of privilege is exposed. If Defendant is allowed to lump
documents together, they will inevitably include non-privileged documents with those that are
truly privileged.

[ urge the Committee to not further facilitate this obstructive behavior. Any limitation of the
requirement of providing the basis for the assertion of privilege for each document claimed,
would impede the pursuit of fairness and justice in our legal system.

Thank you for your attention in this matter.

Respectfully submitted,

Sincerely,

Susan E. Craig, M.D., J.D.

Attorney at Law

Email: susan@koslawfirm.com
Direct: (763) 746-7809
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From: Peter Kohn

To: RulesCommittee Secretary
Subject: Rule 26(b)(5)

Date: Friday, July 30, 2021 3:06:49 PM

Please accept this as a comment regarding the privilege log proposals before the Committee.

| have been a complex case litigator for over 25 years, with document productions into the
millions of pages for each case. Many documents that are relevant are ones that passed through
attorney hands or over an attorney’s eyes. Sometimes legal advice is being sought or rendered.
Other times, attorneys have drafted or commented on documents when rendering business
advice, or mixed business/legal advice, and sometimes the documents that would otherwise be
privileged bear conclusive indicia of privilege waiver. Sometimes lawyers are sent “sensitive” (i.e.,
highly relevant, probative and prejudicial) documents for no other reason than to later make a
claim of privilege “if necessary.” | have the enviable position in all of my cases of representing
both privilege holder and having to prepare lengthy privilege logs, and simultaneously litigating
against a opponent privilege holder and receiving my party-opponent’s privilege logs.
Sometimes | am the privilege invader, and sometimes my opponent is. This is how litigation
between large corporations goes.

From my point of view, it is perfectly clear that privilege logging must be more detailed and
granular, not less so. This proposal is in the wrong direction entirely.

To privilege holders, the opportunity to withhold documents under a claim of privilege, however
weak or disputable that claim might be, presents a tempting opportunity to conceal evidence
that is harmful to ones client. Some lawyers may even feel that their duty of zealous advocacy
requires them to withhold any document to which any claim of privilege, however weak or
unsustainable, could be asserted, to the extent ethical and permitted by Rule 26(b)(5). The only
deterrent to this temptation and its byproduct — the wrongful or, more generously, "mistaken”
withholding of documents or portions thereof whose privilege claim is not sustainable — is to
require robust and detailed disclosure by the privilege holder of the basis for the privilege and its
nonwaiver for each and every document, to facilitate evaluation and challenge by the privilege
invader. Yet, even the detailed document-by-document logs that pass Rule 26(b)(5) muster
these days (and would be rendered unnecessary by the current proposal) rarely contain
sufficiently detailed disclosure to facilitate challenge (an intentional strategy of the privilege
holder reluctant to advertise to the privilege invader where the most harmful evidence might be
found), and so the logs themselves have to be challenged and required to be more detailed, in
order to know whether a challenge to a given document is worth the time. Yet, challenges are
sometimes made on instinct and sometimes are successful, and vital evidence is dislodged that is
likely the most damaging evidence to the privilege holder in the litigation. More often, successful
challenges come from inadvertent disclosures — mere happenstance — which, when checked
against the privilege log, expose several other instances of that very same document wrongfully
concealed under a bland, generic log entry, illustrating in stark relief the basic problem of
insufficient privilege log practices even under today’s standards.

Let's not go backwards. Hiding the problem of privilege log abuse by allowing even-less



detailed disclosures does not solve the problem. It just allows the problem to go deeper into
hiding. The problem of privilege log abuse is bad enough as it is, and if there is a direction 26(b)
(5) should go, it is toward disclosures of greater granularity and detail, not lesser. Greater detail
will also have the salutary effect of reducing the judicial burden of having to review random
"samples” of documents from insufficiently-detailed privilege logs, a district judge invention
whose game-like quality itself illustrates the very problem the current proposal would badly
exacerbate.

Thank you for this opportunity to comment.

Peter Kohn

Peter Kohn M Partner M Farugi & Farugi, LLP B One Penn Center B Suite 1550 M 1617 John F. Kennedy Boulevard B
Philadelphia, PA 19103 M (D) 267 628 5011 M (C) 267 670 2419 M pkohn@farugilaw.com M www.farugilaw.com

This emall (including its attachments) is [ ] an attorney-client privileged communication; [ ] attorney work product; [ ]
protected under the common interest doctrine, and/or [ ] protected from disclosure by an Order of Court. If you have
received this in error, it is most likely inadvertent. In that event, please contact me immediately, and please do not send or
show it to anyone else.
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PRIV-0059

July 30, 2021

Sent via email: RulesCommittee _Secretary(@ao.uscourts.gov
Dear Rules Committee,

I am a plaintiff’s personal injury attorney located in Kansas City, Missouri. I focus my
practice heavily on medical malpractice cases and catastrophic car crashes. I also handle some
product liability cases, including aviation defect cases. My cases are venued nationwide, in
both state and federal courts. I regularly litigate against large and small medical facilities,
manufacturers of products, and trucking corporations.

I am writing to give my input on the proposed changes to Rule 26(b)(5)(A) concerning
privilege log requirements. Claims of privilege are pervasive in my daily practice. Most of
the cases I handle involve a defendant proposing a confidentiality agreement / protective
order. While such agreements or orders are being worked out, which often necessitates court
involvement, defendants often refuse to produce any documents at all, even though all
documents sought cannot possibly be confidential or otherwise subject to a protective order.
If documents are produced as the agreement or order is being worked out, defendants routinely
assert claims of confidentiality to all or nearly all documents produced.

In the rare scenarios where defendants actually provide a privilege log for documents withheld
on the objection of confidentiality or privilege without me asking them to do so, such privilege
logs rarely comply with the requirements of Rule 26(b)(5)(A) to “expressly” demonstrate the
basis for the privilege or provide enough information for us to properly evaluate the basis for
the claims. They are merely categorical claims of privilege to justify boilerplate objections.
The result of the current rule, and how it is followed in practice, is lengthy meet and confer
scenarios, often followed by expensive and time-consuming motion practice, to determine
whether what has been withheld is truly confidential or privileged.

Thus, if anything, Rule 26(b)(5)(A) should only be amended in a way that will more
adequately explain the claiming party’s duty to affirmatively and expressly state its claims of
confidentiality and privilege. I am strongly opposed to rule changes that will either 1) indicate
that a document-by-document listing is not routinely required, or 2) specify that the claiming
party need only identify “categories” of documents under privilege. As to the latter, this
language would unquestionably only result in more protracted meet and confer sessions
followed by almost inevitable motion practice and unnecessary use of the court’s resources as
the parties and the Court attempt to determine what is truly meant by and included in the cited
categories.

In sum, loosening the requirements or integrating less specific duties on parties claiming
privilege would be unduly prejudicial to plaintiffs who are seeking relevant and discoverable
material related to their claims. As it stands, parties claiming privilege already skirt around



the requirements and provide little specificity for their claims of privilege, necessitating
frequent meet and confers and motions practice.

Thank you for your time and consideration of these comments. Please feel free to contact me
if you want any further input in this matter.

Very truly yours,

SHAMBERG, JOHNSON & BERGMAN,
CHARTERED

Ashley illam



PRIV-0060

NUSSBAUM LAW GROUP, P.C.

1211 Avenue of the Americas, 40" Floor
New York, New York 10036
Telephone: (917) 438-9102 / Fax: (212) 753-0646

Linda P. Nussbaum

Peter E. Moran
Inussbaum@nussbaumpc.com
pmoran@nussbaumpc.com

July 30, 2021
Via E-Mail

Judicial Conference Advisory Committee
rulescommitee secretary(@ao.uscourts.gov

Re: Invitation for Comment on Privilege Log Practice
To whom it may concern:

For almost three decades, I have represented plaintiffs in complex class litigations,
including antitrust, pharmaceutical class actions, and data breach cases. The existing Rule
26(b)(5) provides a clear, workable standard that allows the parties to avoid disputes through
meet and confers both prior to production as well as after, should disputes arise. Problems
requiring judicial intervention only arise when a party forgoes the rule by providing general or
categorical descriptions that prevent the receiving party from performing a meaningful review to
determine the propriety of the privilege claims.

At a bare minimum, information about a withheld document, such as: who sent it, who
received it, and the subject matter of the document or communication is absolutely necessary
because it allows plaintiffs to focus their disputes on key pieces of information contained in the
log. Where such information is lacking — where defendants apply boiler plate assertions of
privileged such as “concerning litigation” or “concerning agreement” — plaintiffs have no
alternative but to challenge thousands of entries or risk being denied those documents that really
matter.

Amending the rule as the defense bar would propose to provide even less information
than required under the current rule, or to forgo a document-by-document analysis will
jeopardize plaintiffs’ substantive discovery rights by denying them the ability to meaningfully
challenge the privilege assertions as to specific, key documents. Despite its intentions, this would
actually exacerbate conflicts over privilege because it would broaden the number of questionable
documents, increase the likelihood that defendants will attempt to hide harmful documents, and
narrow the tools plaintiffs need to identify important documents and focus the dispute.



The existing rule works. And in situations where its application gives rise to an unduly
burdensome situation, a party has the opportunity to seek a protective order that modifies the
rule. Accordingly, I believe there is no reason to make any changes.

Sincerely,

/s/ Linda P. Nussbaum
Linda P. Nussbaum

/s/ Peter E. Moran
Peter E. Moran




PRIV-0061

FEDERAL MAGISTRATE JUDGES ASSOCIATION
COMMENTS ON PRIVILEGE LOG PRACTICE

The Committee on Rules of Practice and Procedure of the Judicial Conference of the
United States has published an invitation for comment on privilege log practice based on a
suggestion that rule changes be adopted to address difficulties in complying with Federal Rule of
Civil Procedure 26(b)(5)(A). At the request of the Discovery Subcommittee, the Rules
Committee of the Federal Magistrate Judges Association convened by Zoom on July 15, 2021,
and offer the following comments as outlined in the Invitation.

PRIVILEGE LOG PRACTICE

1. Problems under the current rule

The Committee members acknowledged that they see a great deal of motion practice
involving privilege logs. They agreed on two primary means by which such practice might be
minimized: (1) court and party management of the issues earlier in the life of a case; and (2)
some rule adjustment. The committee concurred that the main problem under Rule 26(b)(5)(A) is
that it has been interpreted to require document by document privilege logs even though the rule
itself does not state any such requirement. The committee believed some change to Rule
26(b)(5)(A) expressly stating that document by document or categorical privilege logs are
permissible, depending on the circumstances, may be helpful. Other problems discussed
included frustrations with vague descriptions in privilege logs that fail to give sufficient
information for the claim of privilege to be assessed and overbroad categories. The committee
favored providing, perhaps in the committee notes, some guidance to attorneys as to how to draft
sufficiently detailed descriptions and how to formulate appropriate categories.

2. Possible rule changes to solve problems

The committee members agreed that both document by document privilege logs and
categorical privilege logs are permissible under the current rule and that an amendment expressly
stating that either method is permitted may be helpful to preclude the rule from being interpreted
otherwise. The committee also agreed that Rule 26(b)(5)(A) should not be amended to require
the use of categories and correspondingly it should not be amended to require the parties to
identify or enumerate categories.

Categorical privilege logs should be permissible so long as the goal of the rule is satisfied,
1.e., the categorical descriptions provide sufficient information for the parties to assess the claim
of privilege. The categories must be clear, narrowly tailored, and homogeneous such that any
example chosen from that category would be representative of the remainder of the documents in
that category. Examples of possible categories include e-mails/documents involving outside
counsel after the commencement of litigation; e-mails/documents involving in-house counsel
where in-house counsel was providing legal advice rather than business advice;
emails/documents involving a governmental agency or for which a government privilege is
asserted with respect to a particular policy; e-mails/documents involving internal investigations.



E-mails/documents that were shared with third parties or e-mails/documents with no attorney
involvement where the claim of privilege may require more detailed explanation, could also be
grouped together. Other categories could be based on date restrictions; for example,
communications made after the filing of the complaint could be excluded from discovery (unless
the claims are ongoing) or communications limited to a range of years relevant and proportional
to the claims raised. Producing metadata logs containing certain information about withheld
documents in the various categories also may alleviate burden but assist an adversary in
evaluating a claim of privilege. Perhaps these exemplar categories could be described in
comments to the amended Rule

Allowing documents to be grouped by category in privilege logs has several advantages.
First, in complex cases, document by document privilege logs may be cost prohibitive. In
addition, use of categories when appropriate would discourage the repetitive and rote objections
that are often employed on a document by document privilege log. A nationwide rule would
allay the current problem lawyers face in trying to comply with varying rules among the federal
district courts.

The committee members also agreed that continued discussion should focus on a potential
revision to Rule 26(f)(3)(D) to include, as part of the duty to meet and confer, the topic of how
privilege logs should be drafted based on the needs in a particular case under Rule 26(b)(5)(A).
If a rolling production of documents is anticipated, the discussion should also address the need to
update the privilege logs within one or two weeks of each production. The results of that
discussion could be incorporated into the court’s scheduling order under Rule 16.



PRIV-0062

From: Russ Chorush

To: RulesCommittee Secretary
Subject: Proposed Rule 26 Amendment
Date: Friday, July 30, 2021 4:12:37 PM

In my experience representing plaintiffs in patent, trade secret and antitrust
litigation, Rule 26’s requirement for detailed privilege logs is an important
aspect of the Federal Rules’ goal of a fair and just judicial system. Parties often
have litigation-inspired motives other than guarding the privilege for placing
inculpatory or compromising information on privilege logs—namely, a desire to
avoid the production and admission of damaging evidence. This same motive
exists even when the basis for asserting privilege is weak or non-existent.

The privilege log details currently required by Rule 26 aid the justice system’s
search for truth by assisting litigants in challenging unjustified assertions of
privilege. In one of my cases, for example, those details facilitated a successful
privilege log challenge that resulted in the production of one of the most
important liability documents in the case. Absent those details, identifying that
needle in the haystack of withheld documents might well have been
impossible. Amending the rule to provide less information, or to eliminate
document-by-document entries, will undermine the ability of litigants to
challenge privilege assertions and will encourage parties to withhold otherwise
discoverable information under the guise of overly zealous privilege claims.

As such, in my opinion, Rule 26’s current privilege log requirements should not
be eliminated or narrowed as suggested in the proposal.

Best,

Russ Chorush

Russell A. Chorush, Ph.D., J.D.



Heim, Payne & Chorush, L.L.P.

1111 Bagby, Suite 2100

Houston, TX 77002

(713) 221-2004

(713) 221-2021 Fax

Some parts of this correspondence may be protected under certain legal
privileges, including the attorney-client and work product privileges. This
email is only intended for the recipient listed in the address.



PRIV-0063

RADICE LAW FIRM, P.C.

475 Wall Street
Princeton, NJ 08540
jradice@radicelawfirm.com
Phone: (646) 245-8502
Fax: (609) 385-0745

July 30, 2021

To whom it may concern,

I understand the Advisory Committee on Civil Rules is considering making serious
changes to privilege log practice in federal courts. My firm has represented plaintiffs in complex
antitrust litigation for nearly ten years. In that time, Rule 26(b)(5) as currently written has been
an invaluable component to our practice in ensuring that defendants cannot improperly conceal
evidence of their liability. The standard is clear and workable, and when disputes do arise, the
parties in our experience can generally resolve any such issues without court involvement. We
meet and confer before any privilege logs are produced, and the fact that the rule requires the
producing party to share a minimum amount of information provides a helpful baseline in

determining the sufficiency of privilege log entries.

Changing Rule 26(b)(5) to allow parties to provide /ess information threatens to strip
plaintiffs of their right to meaningfully challenge privilege assertions for specific documents
which may be needed to prove their case. No potential burden to defendants can be worth the
evisceration of discovery rights for plaintiffs. For example, suppose the CEO of a pharmaceutical
company accused of antitrust violations has an email exchange with in-house counsel on the very
day that an allegedly anticompetitive agreement was executed. The substance of those

discussions is privileged, but the fact of the discussion, and the right of plaintiffs to seek



deposition and trial testimony about it, can provide valuable inferences for a factfinder. The
minimum level of information currently provided by Rule 26(b)(5) allows parties and factfinders
to determine some context such as the date and time of such discussions, and the identities of the

alleged wrongdoers.

In fact, the effect of such a change to Rule 26(b)(5) would broaden, not narrow, fights
over privilege assertions, and potentially require more judicial involvement; more hours of
attorney time devoted to discovery and procedural matters rather than the substance of the case;

and could ultimately run counter to the best interests of class plaintiffs.

As the existing rule already provides for the possibility for a producing party to seek a
protective order modifying privilege log requirements in situations that may truly be unduly

burdensome, the Radice Law Firm sees no reason to change a rule that works well as is.

Thank you,

/s/ John Radice
John Radice, Partner
Radice Law Firm, P.C.




PRIV-0064

From: Steve Shadowen

To: RulesCommittee Secretary
Subject: Rule 26(b)(5)

Date: Friday, July 30, 2021 4:30:18 PM
Attachments:

For many years | have represented plaintiffs in antitrust and other complex litigation. It is essential
that Rule 26(b)(5) continue to provide a clear, workable standard for privilege logs. The logs help
prevent parties from improperly concealing important evidence. In the meet-and-confer process,
which is based on the baseline information required by the Rule, the parties usually can resolve most
disputes because the Rule requires the producing party to meet that minimum standard.

Amending the rule to provide less information, and to forgo a document-by-document analysis, is a
recipe for squandering judicial resources while empowering those who would abuse the judicial
process. Courts would be required to consider whole categories of documents rather than the
relatively few that are left after the meet-and-confer winnowing process. And unscrupulous litigants
would be tempted to hide key documents within craftily designed and articulated categories.

The proposed rule changes are a solution in search of a problem. | urge you to leave well enough
alone.

Steve Shadowen

Steve D. Shadowen | Hilliard Shadowen LLP
1135 W. 6th St., Ste. 125, Austin, Texas 78703

717-903-1177 | steve@hilliardshadowenlaw.com

Not licensed in Texas; licensed in Pennsylvania


mailto:steve@hilliardshadowenlaw.com
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PRIV-0065

From: Sharon K. Robertson

To: RulesCommittee Secretary

Subject: Response to Invitation for Comment on Privilege Log Practice
Date: Friday, July 30, 2021 4:36:45 PM

Dear Rules Committee:

I've represented plaintiffs in complex litigation for years and have taken the laboring oar on
negotiating with defendants on issues relating to privilege and privilege logs in particular.

Privilege logs are an important tool for evaluating whether a withholding or redaction is in fact
proper. Rule 26(b)(5) provides a clear, workable standard. The information that the Rule currently
requires has allowed us to successfully challenge numerous privilege assertions and secure key
documents that were improperly shielded from disclosure on the basis of privilege. And populating
that information into a privilege log necessarily requires the withholding/redacting party to think
critically about whether the withholding/redaction is appropriate. The process has been efficient --
the parties meet and confer before and after privilege logs are produced and can challenge
assertions of privilege where necessary. In many instances, the information provided under the
current Rule has allowed the parties to successfully resolve disputes without Court intervention. This
is only possible because the Rules require the withholding/redacting party to share a critical, yet,
minimum amount of information. Amending the rule to provide less information, or to forgo a
document-by-document analysis in favor of broad categories/labels, will jeopardize plaintiffs’
substantive discovery rights by gutting the ability to meaningfully evaluate and potentially challenge
the privilege assertions as to specific, key documents. It would also increase burdens and create
tremendous inefficiencies for both the parties and the judiciary, with the parties having less of a
basis to meet and confer and the Court receiving more challenges due to the lack of information
and/or broad category designations.

The withholding of discovery is significant and should be accompanied but the minimum information
the Rule currently requires in order to ensure that the producing party is justified in withholding or
redacting potentially relevant materials. | see no reason to change the current Rule.

Thank you for your time and consideration.

Best,

Sharon Robertson

Sharon K. Robertson Cohen Milstein Sellers & Toll PLLC
Partner 88 Pine Street | 14th Floor
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PRIV-0066

PUBLIC JUSTICE COMMENTS TO THE CIVIL RULES
ADVISORY COMMITTEE ON PRIVILEGE LOG PRACTICE

July 30, 2021

Public Justice, P.C. and the Public Justice Foundation (collectively, “Public Justice”)
respectfully submit these comments to the Advisory Committee on Civil Rules in response to
the Committee’s Invitation for comments on privilege log practice.

Public Justice is a nationwide public interest legal advocacy organization that pursue
impact litigation and communications campaigns to combat social and economic injustice,
protect the sustainability of the Eart and challenge predatory corporate conduct and
government abuses. It has 2,700 members, from all fifty states, who represent plaintiffs in a
broad range of personal injury, employment discrimination and wage and hour cases, consumer,
tort (both mass and individual), antitrust and securities fraud, commercial and civil rights cases.

The current formulation of the rule. Federal Rule of Civil Procedure 26(b)(5)(A) provides
that,

When a party withholds information otherwise discoverable by claiming that the

information is privileged or subject to protection as trial-preparation material, the party

must:
(1) expressly make the claim; and

(i1) describe the nature of the documents, communications, or tangible things not
produced or disclosed—and do so in a manner that, without revealing information
itself privileged or protected, will enable other parties to assess the claim.

The rule is written to balance three competing needs: the right to withhold legitimately

privileged material, the right to discovery, and the judiciary’s duty to provide a forum for truth

National Headquarters West Coast Office
1620 L Street NW, Suite 630, Washington DC 20036 475 14™ Street, Suite 610, Oakland, CA 94612
(202) 797-8600 phone « (202) 232-7203 fax (510) 622-8150 phone



seeking. Since it is black letter law (requiring no citation) that the burden is upon the party
claiming the privilege to adduce evidence showing facts that support the claim, the rule
requires (a) an express assertion of the claim and (b) a description of the basis for the claim. To
assess the claim, the rule requires the assertion to be sufficiently detailed to “enable other
parties to assess the claim.” Of course, the detail of the description is also the basis that enables
the judicial officer to assess the claim.

As written and in practice, the rule affords parties and courts the ability to tailor Rule
26(b)(5)(A) compliance with the needs of each case. Cases differ not just by the volume of
ostensibly privileged materials. They also differ by the centrality of the role of lawyers in the
underlying alleged misconduct, in the nature of the way the documents were kept, in the level
of fair play by the asserting party in providing the descriptions, and many other factors.
Assertions of privilege are also inherently fact intensive. For the almost 30 years since the rule
was added (including many years where much of discovery was electronic and digital), the
courts have developed tools and a body of case law tleshing out when privilege logs are
appropriate and how they are to operate, and that case law has largely done a good job of
protecting the rights of parties.

In short, the current rules require disclosure or the information relevant to evaluate a
claim of privilege, but do not place a finger on the scale one way or the other as to the level of
detail required and whether a claim should be allowed. The current Rule thus allows the parties
and the court to do their jobs. In that process, courts often do require document-by-document
descriptions. Given the fact-intensive nature of the inquiry this often makes sense. It also
lessens the burden of the courts. Itemized descriptions enable the parties and the court to make
rulings based on them (if done correctly), and avoids (or makes less likely) the need for a court

to review in camera large volumes of documents.



Opposttion to categorization. Public Justice strongly opposes the possibility (implicitly
suggested by the invitation) of jettisoning the present practices respecting privilege logs from
the general practice of document-by-document privilege claims in favor of a new approach of
categorical claims of privilege to more than one document. Doing so would not only materially
harm the evidence-adducing function of discovery but would also be most likely to increase the
burden on federal judges in adjudicating discovery disputes, particularly those related to claims
of privilege.

The primary issue posed by privilege logs in the explication of facts is that,
unfortunately, a producing party does not always wish to have all the facts produced to a
receiving party. That’s the nature of the adversarial judicial process. Regrettably, discovery is
not self-policing, and the court plays a necessary role in stopping the abuse by parties
improperly withholding relevant and non-privileged information. The explication of names,
dates, and subjects on privilege logs provides a mechanism for challenging over-broad or
improper claims of privilege. The attorney client privilege itself'is a screen behind which
communications and facts are — for good independent jurisprudential reasons — hidden;
reducing logs to topical or subject matter designations erects yet another screen and a well-
nigh impenetrable one.

Parties receiving privilege logs are inherently in the dark in their ability to determine
the validity of privilege assertions, particularly where there is a complete withholding of a
document (as opposed to a redacted production). The listing of names, dates, subjects, and
description of the document, together, open the door to permit reasonable challenge and do not,
of course, infringe on the privilege. Practice has time and again shown, for instance, that when
a list of recipients to a communication contain multiple businesspeople and only a single

lawyer, there is a likelihood that the communication was a business communication and not one



seeking or receiving of legal advice. The same is true as to having dates — as chronologies of
events are developed in litigation, when dates are provided on a privilege log, the
legal/business distinction will often become evident. Time and time again, in actual practice,
the ability for receiving parties to examine privilege log detail has permitted intelligent meet
and conferrals at which designations were either dropped or a more focused challenge could be
presented to a court for review. Obviously, in a world where no client (or lawyer) tried to “hide
the ball”, this would not be necessary but, in the real world of litigation, some information is
needed to permit evaluation of claims of privilege.

The concerns we see with permitting categorical logs are exacerbated by a trend we
have seen over the years whereby individuals have, in general, become more savvy in realizing
that routing communications through, or including attorneys on, communications can be a
mechanism for preventing ultimate disclosure. This is unfortunate but true; and, again,
privilege log details permit a window into whether challenges to overly broad privilege claims
are necessary and justified.

The reason why permitting categorical designations will only increase the burden on
the courts (as well as delayed justice) is that when faced with categorical designations, what can
counsel do except ask for the court’s intervention on a wholesale basis? The present regime of
meet-and-conferrals, which, as noted, can, not infrequently, be effective, will be lost. Opposing
counsel will stand on its description of a set of communications and say, “yes, that’s a fair
description and all the documents are privileged.” Unless the federal courts abdicate their
responsibility to permitting discovery to be a truth-adducing process, counsel can, to all intents
and purposes, only request a court to do an in-camera review. And if such diligent reviews by
the courts do not take place, counsel will have incentives to over-designate, and the use of

hiding behind including lawyers on communications will only accelerate. The present practice



of meet and conferrals do, in actuality, reduce the burden on the courts (and the expense on the

parties). The proposal would increase it, and would delay “the just, speedy, and inexpensive”

adjudication of cases.

Respectfully Submitted,

F. At 1A
F. Paul Bland, Jr.
Executive Director, Public Justice
1620 L Street, N.W., Suite 630
Washington, D.C. 20036

pbland@publicjustice.net
(202) 861-5223

Seth Lesser

Amir Alimehri

Klafter Lesser LLP

Two International Drive, Suite 350
Rye Brook, NY 10573
Amir.alimehri@klafterlesser.com
Seth@kllafterlesser.com

(914) 934-9200




PRIV-0067

From: Jeffrey L. Kodroff

To: RulesCommittee Secretary
Subject: Rule 26(b)(5)

Date: Friday, July 30, 2021 4:59:44 PM

My name is Jeffrey Kodroff and | am a partner at Spector Roseman & Kodroff, P.C. | have
represented individuals, small and large corporate entities as wells as State Attorneys General in
complex litigation for over 30 years.

During my career | have seen an increase in the use of claims of privilege as a method to avoid the
production of not just relevant information, but crucial discovery of dispositive information.
Privilege logs are the only means available in a litigation to ensure that a party does not improperly
conceal evidence.

The American judicial system favors negotiated settlements as a means of resolving disputes. This is
accomplished when the parties are forced to analyze the strength and weaknesses of their position
based on a full factual and legal record. Just as Court’s favor settlements because it forces the
parties to assert and defend their positions, the current process of resolving privilege arguments
works the same way. Rule 26(b)(5) provides a clear, workable standard. The party asserting the
privilege must provide sufficient information to substantial their claim as well as allowing the other
party sufficient information to challenge the appropriateness of the claim. The parties then meet
and confer to negotiate and resolve most disputes because the rule require the producing party to
share a baseline, minimum amount of information. As a result, most claims of privilege are resolved
without Court intervention.

Amending the rule to provide less information, or to forgo a document-by-document analysis in
favor of broad categories/labels, will have the exact opposite affect. Not only will it increase the
need for a Court’s resources and time, it will also jeopardize participants substantive discovery rights
by gutting the ability to meaningfully challenge the privilege assertions as to specific, key documents
that may be needed/important to prove their case (e.g., associated with an individual who played a
key role, or types of documents generated during a couple of week period.).

Any change in Rule 26(b)(5) that decreases the amount of information the parties share with each
other will: (1) make it more difficult for the parties to analyze the strength and weaknesses of their
positions; and (2) result in fewer negotiated resolutions of privilege arguments. Thus, the proposed
change will require more judicial involvement to address more documents —i.e., an entire category
as opposed to a few documents/entries. It would also result in many, many more hours of attorney
time conferring about discovery matters rather than focusing on the substantive work of the case.

The goal of any changes of the Federal Rules should be to make litigation more efficient for the
Courts and the parties. The proposed change will have the exact opposite impact. Therefore, | do
not see a reason to make any changes.



PRIV-0068

From: Donna M. Evans

To: RulesCommittee Secretary

Subject: Comments on Proposed Changes to Rule 26(b)(5)
Date: Friday, July 30, 2021 5:32:20 PM

| am writing to express my concerns regarding changes to Rule 26(b)(5) relating to privilege logs.

Privilege logs play a substantial role in the antitrust class action cases in which | represent plaintiffs.
Importantly, privilege logs allow plaintiffs’ counsel to assess and, where appropriate, challenge
evidence that should be produced based upon the current requirements in the Rule. Absent the
minimal information currently required — information which is readily discernible on the face of
documents -- plaintiffs will have virtually no information to assess the propriety of privilege claims.
The wholesale use of categories simply eviscerates the purpose of privilege logs. The proposed
changes also promote inefficiency. Less information means more unresolved challenges will be
decided on the court’s time with in camera review. Finally, the proposed changes are a clear blow to
class plaintiffs and a “hall pass” to defendants seeking to bury wrongdoing. The likely results of the
proposed Rule changes created many more inefficiencies, burdens on all parties and the court, and
hurdles to fair redress. | do not believe the proposed changes are warranted.

Donna M. Evans Cohen Milstein Sellers & Toll PLLC

Of Counsel 88 Pine Street | 14th Floor
Admitted in Massachusetts New York, NY 10005

phone 212.838.7797
fax 202.408.4699

website | map

Powerful Advocates. Meaningful Results.

This e-mail was sent from Cohen Milstein Sellers & Toll PLLC. It may contain information that is privileged and confidential. If you suspect

that you were not intended to receive it, please delete it and notify us as soon as possible.


http://www.cohenmilstein.com/
http://www.cohenmilstein.com/
https://www.google.com/maps/place/88+Pine+St,+New+York,+NY+10005/@40.7056822,-74.0104659,16z/data=!4m5!3m4!1s0x89c25a3d8bd97fdb:0x2c63563cac21c14a!8m2!3d40.7056782!4d-74.0060885?hl=en

PRIV-0069

July 30, 2021

The Honorable Robert M. Dow, Jr., Chair

Professor Richard L. Marcus, Reporter

Members of the Discovery Subcommittee

The Judicial Conference Advisory Committee on Civil Rules
via email: RulesCommittee Secretary@ao.uscourts.gov

Re: Comment of NELA
Proposed Change — Rule 26(b)(5)(A)

Dear Chair Dow, Reporter Marcus and Members of the Discovery Subcommittee:

The National Employment Lawyers Association (“NELA”) submits these comments in response
to the Judicial Conference Advisory Committee on Civil Rules, Discovery Subcommittee’s
Invitation for Comment on Privilege Log Practice.

NELA is the largest professional membership organization in the country comprised of lawyers
who represent employees in labor, employment, wage and hour, and civil rights disputes. Our
mission is to advance employee rights and serve lawyers who advocate for equality and justice in
the American workplace. NELA and its 69 circuit, state, and local affiliates have a membership of
over 4,000 attorneys who are committed to working on behalf of those who have faced illegal
treatment in the workplace. NELA has filed numerous amicus curiae briefs before the United
States Supreme Court and other federal appellate courts regarding the proper interpretation of
federal civil rights and worker protection laws and comments on relevant Notices of Proposed
Rulemaking (NPRMs).

Many NELA members represent workers in federal civil litigation and therefore have direct, first-
hand knowledge of privilege log practice. Because NELA members represent workers in both
individual and large class action cases, they have a unique perspective on how privilege log issues
manifest in many different types of litigation. Our members work as solo practitioners, in mid-size
firms, and in large law firms representing clients in cases ranging from individual matters that
involve a few hundred documents to complex, multi-state cases (e.g., class action wage and hour
claims) that involve thousands of class members and hundreds of thousands of documents.

Based on NELA members’ far-ranging experiences, we believe that the current rule requires little,
if any change. The root of the problem with privileged documents does not lie in how the Rule is
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written or even in how it is applied by the courts. Disputes arise most often when there is
insufficient information contained in the privilege log. In other words, where sufficient
information is provided by the withholding party to justify the privilege, the opposing party is able
to adequately assess the claimed privilege.! Where there is insufficient information to allow a party
to assess the claimed privilege, the assessing party must then seek court involvement, in the form
of an in camera review, in order to resolve the dispute.

The proposed amendment to the rule seeks to /imit the amount of information contained in
privilege logs, which will increase the workload of the courts who would need to get involved to
evaluate the claimed privilege, and will make litigation more costly for our clients. The process of
reviewing and making a determination on the claimed privilege for each document is not possible
if the log does not contain a document-by-document explanation of the withheld document. The
proposed change would “shift the burden onto the court to review potential large swaths of
documents for privilege based on broad categories.”” In short, the new rule would shift the onus
of evaluating the claimed privilege from the receiving party (who will lack sufficient information
to assess the privilege) to the court, which will have to conduct a review of the withheld documents.

NELA opposes any modification to the rule that would increase the burden on judges to review
privilege logs and asses claimed privilege. However, to the extent the Committee wishes to modify
the rule, NELA endorses the idea of adding a requirement that litigants discuss privilege logs
during the 26(f) conference, as well as identifying it as a topic to be addressed by the court during
a 16(b) scheduling conference. Such an approach is an efficient and tailored way to allow parties
to raise questions and concerns prior to the start of discovery such that they can be adequately
addressed before disputes arise, or at the very least, establish a mechanism for how a court would
like disputes handled if they do come up.

! Typically, a privilege log should identify each document and the individuals who were parties to the communications
with sufficient detail to permit the compelling party or court to determine if the privilege is properly claimed. Arthrex,
Inc., v. Parcus Medical, LLC, No. 2:11-CV-694-FTM-29SPC, 2012 WL 3778981 at *4 (M.D.Fla. Aug. 31, 2012),
citing CSX Transportation, Inc., v. Admiral Insurance Co., No. 93—-132-CIV-J-10, 1995 WL 855421, at *3 (M.D.Fla.
July 20, 1995). Thus, a proper privilege log should contain the following information:

(1) the name and job title or capacity of the author of the document;

(2) the name and job title or capacity of each recipient of the document;

(3) the date the document was prepared and if different, the date(s) on which it was sent to or shared with

persons other than the author(s);

(4) the title and description of the document;

(5) the subject matter addressed in the document;

(6) the purpose(s) for which it was prepared or communicated; and

(7) the specific basis for the claim that it is privileged.
Roger Kennedy Construction, Inc. v. Amerisure Insurance Co., No. 6:06—-C—1075—ORL-19KRS, 2007 WL 1362746,
at *1 (M.D.Fla. May 7, 2007) (detailing the information needed in a proper privilege log); In re Denture Cream Prod.
Liab. Litig., No. 09-2051-MD, 2012 WL 5057844, at *9 (S.D. Fla. Oct. 18, 2012).

2 State ex rel. Marshall County Comm'n v. Carter, 225 W. Va. 68, 73 (2010).
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On a final note, the LCJ submission also claims that document by document logs are “one of the
most labor intensive, burdensome, costly and wasteful parts of pretrial discovery in civil litigation”
where lawyers have to identify privileged documents, conduct extensive research into elements of
each potential claim, make, and then validate initial privilege calls, and then construct a privilege
log describing each withheld document without disclosing privileged or protected information.”

NELA would direct the Committee’s attention to the fact that many ESI platforms specifically
include the efficient and easy creation of privilege logs on those respective platforms as a selling
point, which would seem to weaken the argument that it is as onerous a task as it was before
modern-day discovery tools.® Indeed, LCJ’s submission acknowledges the availability of such
platforms.

Whether they are brought under the Fair Labor Standards Act, Title VII of the 1964 Civil Rights
Act, or the Americans with Disabilities Act, employment cases almost always involve situations
where employers (i.e. Defendants) are in control of the vast majority of the information relevant
to the claim(s) filed. Any time information that is likely critical to the case is withheld on the
grounds of privilege, employees deserve the opportunity to assess that privilege fully, which is
best achieved under the rule as it is currently drafted. In light of the above, we urge the Committee
to retain Rule 26(b)(5)(A) in its current form.

NELA thanks the Committee for its attention to and consideration of NELA’s views on this matter.
Should you wish further information, please do not hesitate to contact the undersigned.

The National Employment Lawyers Association

By its Executive Director, Jeffrey Mittman

3 Though not an endorsement by NELA or its members, a quick google search reveals a number of options for ESI
with short, easy explanations regarding privilege log creation.

See https://support.csdisco.com/hc/en-us/articles/360039866092-Privilege-log-Feature-spotlight for information on
how CS DISCO can assist in the creation of privilege logs (last visited July 23, 2021); see
https://www.youtube.com/watch?v=vV82Dq9Clhc for information on how Relativity can assist in the creation of
privilege logs (last visited July 23, 2021); see https://support.everlaw.com/hc/en-us/articles/360000037892-
Productions-1-0f-3-Creating-a-Production-Protocol#h_01ESWBCIFNWSW6BSNC4F17PCZZ for information on
how Everlaw can assist in the creation of privilege logs (last visited July 23, 2021); see
https://www.logikcull.com/fag/how-to-create-a-privilege-log-of-search-results for information on how Logikcull can
assist in the creation of privilege logs (last visited July 23, 2021); see https:/support.nextpoint.com/hc/en-
us/articles/206739276-How-to-Create-Privilege-Logs for information on how Nextpoint can assist in the creation of
privilege logs (last visited July 23, 2021).
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PRIV-0070

From: Bart Cohen

To: RulesCommittee Secretary

Cc: Bart Cohen

Subject: Federal Rule of Civil Procedure 26(b)(5)
Date: Friday, July 30, 2021 5:51:17 PM

Dear Sir or Madam:

My firm represents plaintiffs in class actions and other complex litigation. Over the last 30
years, | have specialized in antitrust litigation, including “reverse payment” cases involving generic
drugs. | understand that the Advisory Committee on Civil Rules is considering changes to the above-
referenced rule. Having repeatedly confronted defendants as to deficiencies in their privilege
disclosures, | can assure the Committee that any changes directed at allowing litigants to provide
less detail in those disclosures would do a disservice to the pursuit of truth and justice.

The nature of our practice is such that privilege disclosures are exceptionally important, as
defendants routinely seek legal advice regarding antitrust and patent issues. While that justifies their
designating substantial numbers of documents as privileged, they over-designate in virtually every
case, and frequently to an alarming degree. Addressing the issues that raises is already a time-
consuming task for plaintiffs’ attorneys (who are not paid hourly), and worthwhile only with respect
to what appear to be the most valuable documents, based on the minimal information in existing
privilege logs.

Allowing even less detail in privilege disclosures would enable litigants to withhold non-
privileged documents even more readily than they do now. That will be a particular burden to
average plaintiffs and their counsel, most of whom are not as well-funded as class action plaintiffs,
and cannot afford to pursue issues not directly related to the merits. More importantly, if litigants
are unable to effectively target key documents for disclosure, courts will be faced with passing
judgment as to large swaths of documents—many of which will be of no value in resolving the case.

In short, the Committee should not assume that litigants are consistently diligent in
properly applying the existing Rule. Any changes making it more lax would reward those that are the
least diligent.

Respectfully submitted,

Bart Cohen

Nussbaum Law Group, P.C.

1211 Avenue of the Americas, 40th Floor
New York, NY 10036

Direct: (917) 438-9198
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PRIV-0071

From: Lori A. Fanning

To: RulesCommittee Secretary

Cc: Marvin A. Miller; Matthew Van Tine

Subject: Comment on Privilege Log Practice (v. 6-8-21)
Date: Friday, July 30, 2021 5:51:17 PM

To the Judicial Conference of The United States, Advisory Committee on Civil Rules:

Please consider the following comment opposing the suggestion for proposed changes to
privilege log practice.

We have represented plaintiffs in complex litigation for decades. Privilege logs are an
important tool intended to prevent improper concealment of relevant evidence. Rule 26(b)
(5) provides a clear, workable standard. The parties meet and confer before and after
privilege logs are produced; they are able to resolve most disputes because the rule require
the producing party to share a baseline, minimum amount of information.

Amending the rule to provide less information, or to forgo a document-by-document
analysis in favor of broad categories/labels, will jeopardize substantive discovery rights by
stripping plaintiffs” ability to meaningfully challenge the privilege assertions as to specific,
key documents that may be necessary or important to prove their case (e.g., associated with
an individual who played a key role, or types of documents generated during a couple of
week period.). That would make disputes over privilege assertions broader, not narrower,
and potentially require more judicial involvement to address more documents —i.e., an
entire category as opposed to a few documents or entries. It would also result in many
more hours of attorney time conferring about discovery matters rather than focusing on the
substantive work of the case.

As the existing rule provides the possibility for a producing party to seek a protective order
that modifies the rules requirements in unduly burdensome situations, we see no reason to
make the suggested changes.

Thank you,

Lori Fanning

Lori A. Fanning -Attorney At Law -Miller Law LLC -115 S. LaSalle St. -Suite 2910 -Chicago, IL 60603
= Office: 312-332-3400 -Direct: 312-676-2667 -Cell: 312-286-1402

LFanning@MillerLawLLL.C.com

Secure Hightail Uplink page for sending me large files:

https://spaces.hightail.com/uplink/LoriFanning
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Thomas M. Sobol

HAGENS BERMAN SOBOL SHAPIRO LLP
55 CAMBRIDGE PARKWAY, SUITE 301
CAMBRIDGE, MA 02142
www.hbsslaw.com

Direct (617) 475-1950

Tom@hbsslaw.com

July 380, 2021

VIA EMAIL

Members of the Judicial Conference
Advisory Committee on Civil Rules
Rulescommittee_secretary(@ao.uscourts.gov

Re: Proposed amendments to F.R.C.P. 26(b)(5)(A) — Privilege Logs

Dear Members of the Advisory Committee on Civil Rules:

We write to urge the Committee to reject any proposed changes to Federal Rule of Civil
Procedure 26(b)(5)(A). The Rule works well as written. Where problems arise, and resources
are wasted, 1s when the Rule is not followed.

We particularly oppose any amendments that would direct courts away from the
common practice of requiring the party asserting a privilege to provide, on a document-by-
document basis, information sufficient for the receiving party to test the privilege claim. The
possible rule changes outlined by the Committee on Rules of Practice and Procedure of the
Judicial Conference of the United States—particularly changes endorsing categorical privilege
logging—would undermine the spirit of Rule 26(b)(5)(A), disproportionately disadvantage
plaintifts, and create substantial burdens for the judiciary.

Indeed, the suggested rules change has things backwards. When parties in large
document cases try to use shortcuts to meet their burden and justify privilege assertions—most
usually, through various “categorization” efforts— it creates more work in the long run,
particularly for the judicial officers who face repeated motion practice as the parties weed
through the obfuscation created by categorization.

‘Who we are.

The Boston office of Hagens Berman Sobol Shapiro focuses on representing plaintifts in
complex litigation combatting waste, fraud, and abuse in the pharmaceutical and healthcare
industries. For nearly 20 years, our office has litigated large, complex class cases against some
of the largest pharmaceutical companies (brand and generic manufacturers), developing
specialized expertise in pharmaceutical antitrust, RICO, and other litigation challenging a
broad range of pricing and access abuses. These suits involve alleged fraudulent marketing,
improper manipulation of pricing indices, illegal horizontal price fixing, anticompetitive market
allocation agreements (including “reverse payment” settlements), patent fraud and sham
litigation intended to delay competitors from entering the marketplace.



To give a sense of the breadth of our work: We lead or have led almost 20 generic delay
cases, involving various theories, on behalf of both direct and end payers to settlement and
distributions to classes (or aggregated groups). We helped develop the econometric model used
to show the relationship between marketing and the opioid epidemic in the opioids MDL (In re
National Prescription Opiate Litigation, No. 17-md-02804 (N.D. Ohio), Hon. Dan Aaron Polster).
We originated the Ranbaxy fraudulent ANDA litigation, alleging the novel theory that a
generic company’s fraudulent statements to FDA in order to obtain exclusivities violated
tederal RICO and antitrust laws (Mezjer, Inc. v. Ranbaxy Inc., No. 15-cv-11828 (D. Mass.), Hon.
Nathaniel M. Gorton). We served as Lead counsel in the New England Compounding MDL and
as a member of the creditors’ committee in the related bankruptcy, representing more than 700
victims who contracted fungal meningitis or other serious health problems as a result of
receiving contaminated products, resulting in about a $200 million settlement (In re New
England Compounding Pharmacy, Inc. Products Liability Litigation, MDL No. 2419 (D. Mass.),
Hon. F. Dennis Saylor, IV & Hon. Rya W. Zobel). In the Vioxx MDL, we developed a win-win
lien resolution program for consumers and health plans that dispensed with the inefficiencies of
resolving insurance liens piecemeal that is now a routine part of mass tort MDLs (In re Vioxx
Products Liability Litigation, MDL No. 1657 (E.D. La.), Hon. Eldon E. Fallon). And we obtained
a $142 million RICO jury verdict against Pfizer for fraudulently marketing its drug Neurontin;
negotiated a separate $325 million settlement on behalf of a class of health plans (In re
Neurontin Marketing, Sales Practices, and Products Liability Litigation, MDL No. 1629 (D. Mass),
Hon. Patti B. Saris).

Given the scale and nature of the cases we litigate, privilege issues are endemic and
widespread. In the underlying alleged misconduct we litigate, lawyers employed by the
defendant have often played a central role; that role is often more business-oriented than legal-
advice related. Privilege issues are always highly fact dependent. While the alleged misconduct
occurs, sophisticated companies employ practices to enwrap their communications with lawyer-
dressing; in later litigation, their sophisticated outside counsel thereafter uses that dressing to
conceal information.! Frankly, this current eftort to place a thumb on a scale in favor of
categorization can only be seen as another step towards that end.

Rule 26(b)(5)(A) works well.

Overview. The purpose of Rule 26(b)(5)(A) is to ensure that the default discovery rule is
not frustrated by shielding improperly withheld documents. Privilege claims must be properly
asserted and subject to testing. Rule 26(b)(5)(A) requires the withholding party to provide, for
each document withheld, information that enables the receiving party to “assess the [privilege]
claim.” In unusual circumstances, involving extraordinary burden, a party may seek relief from
the Rule’s requirements. In practice, the parties meet and confer before and after privilege logs
are produced. The receiving party homes in on the key documents it believes may have been
improperly withheld.? The parties resolve most, if not all, of their differences. When logs are

! Often, when we ask “why is this email privileged,” the first (inadequate) response is “because a lawyer was
copied.”

2E.g., in generic delay antitrust cases: documents sent to, or created by, the people who negotiated an allegedly
anticompetitive agreement during a two-week time period; documents sent to, or created by, an inventor shortly



done well, and negotiations are meaningful, any dispute landing before a judge has been pruned
back to bonsai status (as intended).® It is when a party provides less than what is required, or
relies on broad/categorical descriptions, that problems arise and judicial (or special-master)
resources are commandeered.

Rule 26(b)(5) already affords the parties the flexibility to negotiate privilege log protocols that
can be tatlored to the specifics of each case. In complex cases, the structure, contents, and
exemptions for privilege logs are carefully negotiated. The parties work through, up front, the
timing for producing logs, the content of the logs (including particular fields/columns), what
need not be logged, and the procedure and timing for challenging any log entries.* These
agreements are often embodied in a privilege log protocol approved by the court. The ground
rules are clear from jump street.

While the Rule does not prescribe a particular approach, the approach in our practice
has long been a document-by-document log. Only a document-by-document log, when
prepared correctly, can begin to provide a basis for testing the privilege and sussing out
abuses.® For example, pharmaceutical companies’ in-house counsel often wear “two hats” —
business and legal — and are involved in or simply copied on many emails and documents
subject to discovery. An initial privilege review may mark every document including that
lawyer as “privileged.” While some may be properly privileged, routinely, these
communications do not seek legal advice; the “lawyer” is simply a participant in a business
discussion. Absent a document-by-document log, plaintiffs wouldn’t be able to narrow or focus
their challenges on those documents.

Under the current Rule 26(b)(5), the parties have unconstrained latitude to negotiate
specific issues in each case that may warrant approaching a privilege log difterently. This
latitude enables the parties to use their experience and expertise to craft a process that works
for the case, enabling them to address issues without the need for judicial involvement, and
limiting the scope of challenges when judicial involvement is necessary.

before a drug company allegedly improperly lists her patent in the FDA’s Orange Book; and/or documents sent
to, or created by, scientists shortly before a drug company submits an allegedly anticompetitive petition to the
FDA.

3 See Advisory Committee Notes, 1993 Amendments (“The party must also provide sufficient information to enable
other parties to evaluate the applicability of the claimed privilege or protection. Although the person from whom
the discovery is sought decides whether to claim a privilege or protection, the court ultimately decides whether, if
this claim is challenged, the privilege or protection applies. Providing information pertinent to the applicability of
the privilege or protection should reduce the need for in camera examination of the documents.”).

*In our experience, the parties work through the contents of the log, including, document type, Bates reference,
for emails, to/from/cc/bec, the privilege claimed, and, of course, a description of the document, its subject matter,
and its contents sufficient to establish the privilege under Rule 26. There may also be negotiations over whether
the party claiming the privilege must log entire families of documents and individual emails within email chains.
We also agree on a process for parties to raise, discuss, and potentially challenge privilege assertions.

5 We do not want to be misinterpreted as suggesting at the information provided in document-by-document logs
is always sufficient. But categorical logs would provide even less information, leading to more spent resources by
the parties, larger challenges to the privilege assertions, and thus countless more work for the judiciary.



Modern electronic document collection and the electronic databases used on both sides of the
ledger already allow for most of the contents of document-by-document privilege logs to be populated with
ease. Nowadays, privilege reviews in complex cases are virtually always done electronically.
Documents are flagged as potentially privileged in the producing party’s document review
platform. With a few keystrokes, that software will generate a spreadsheet listing potentially
privileged documents and associated metadata, which ordinarily includes the date(s) a
document was created or modified, the title of document, the document type (e.g., email, pdf, or
Word document), and, for emails, the sender, recipient(s), subject line, and attachments.

These fields, particularly the to/from, date, subject, and document title fields are critical
to assessing the asserted privilege. We can concentrate on the individuals at the heart of the
alleged wrongdoing. We can focus on the most relevant time period, too. Unsurprisingly, this
is where we tend to find the most mistakes, oversights, and overly broad privilege
designations.®

Technological tools such as technology assisted review (“T'AR”) help identify privileged
documents, and automated privilege log entries from drop down menus can help to make the
process more efficient and less burdensome on the producing party but can sometimes provide
very little meaningful information to the party receiving the log. A fine balancing act must be
struck between efficiency and functionality.

Problems arise, and judicial resources are wasted, when a party does not follow
the rule — e.g., provides only categorical descriptions.

A comprehensive document-by-document log is more efficient to the parties and the
court because it allows the parties to thoughtfully meet and confer regarding disputes. A
deficient privilege log can have serious consequences, including protracted discovery dispute
challenges, waiver of privilege and/or court imposed monetary sanctions. Privilege logging
becomes a time-consuming expensive process as a result of a producing party’s overly broad
interpretation and assertion of privilege, not the current document-by-document privilege log
model.

In our experience, the biggest time drags for judges occur when a party creates
privilege logs by having reviewers pick from a pre-programmed drop-down menu of a few
static choices (e.g., click the “privileged” button and then pick one: “email concerning
litigation,” “email concerning patents,” “email concerning agreement.”). In an antitrust case
challenging a patent settlement agreement, this can result in tens of thousands of privilege log
entries that simply say “concerning the agreement” and reflect that a lawyer was copied.
Without the information about who created what document, when, to whom it was sent, and
the subject matter of the specific communication (e.g., “about the value of the authorized
generic clause”), the plaintifts cannot focus the dispute on key documents. Plaintiffs wind up

6 Many of these improperly withheld documents are shaken loose after simply identifying them to defense counsel.
It is often the plaintiffs that bear the burden of having to commit significant resources to reviewing the defendants’
logs to identify these errors.



having to identify thousands of inadequate entries, huge swaths of privilege log, because we
lack the ability to identify the documents that may actually matter.

Judicial intervention on a larger scale may also be required when privilege logs report
only the “categorical” description for the top (most recent in time) email in a chain, but do not
reflect the information that is being redacted/withheld as privileged (which is in the third email
down and involves a different subject matter). The plaintiffs can only identity this problem
when a redacted version of an email 1s produced, so that one can compare the redaction to the
privilege log description. In a categorical log, where documents are entirely withheld, we could
never identity this inconsistency.

The kind of “categorical” privilege logs proposed would provide even less information.
That will only exacerbate the “categorical” problems and either (1) waste judicial resources
trying to resolve disputes about whether huge swaths of logs are actually privileged or (2) turn
the universe of withheld documents into a black box, functionally gutting the notion that the
opposing party is entitled to test the privilege assertion and providing defendants with ever
incentive to hide unfavorable documents with near certainty that — if they break the rules —
they will never be found out.

A topical or categorical privilege log permitting similar documents to be grouped
together and summarized would make it more difficult to analyze privilege determinations and
would undermine the utility of the log. Also, there are few guidelines for categorical privilege
logs and as a result, federal districts have all adopted difterent standards, creating a lack of
uniformity, inevitably leading to more judicial intervention and involvement to provide
guidance. The current rule provides flexibility for parties to negotiate the parameters of the
privilege log by devising protocols at the beginning of the discovery process to permit
categorical or topical privilege logs it a document-by-document privilege log is deemed to be
(1) unreasonable and (2) overly burdensome for the producing party.

Weakening the standards for privilege logs by adopting a categorical approach, even if
it does not otherwise touch the latitude provided by the Rule, will create a race to the bottom,
endangering the parties’ ability to get agreement on anything more than the Rule requires and
thus sending more and larger disputes to the court.

A stitch in time saves nine: a real-world example of how insufficient, category-driven logs
created a more burdensome process for all parties and the court.

The recent Restasis antitrust litigation demonstrates that category-driven logs waste
attorney and court resources.

In In re Restasis Antitrust Litigation, a large pharmaceutical defendant requested
additional time at the outset of the case to be able to produce its fulsome privilege logs. It then
produced multiple privilege logs with thousands of entries (corresponding to thousands of
documents) that provided only “drop down” category-driven descriptions of the basis for its
privilege claims. During a hearing on the plaintifts’ privilege log challenges, counsel for the
defendant explained that the “standard review process for any large commercial case” relied on
temporary attorneys to mark documents as responsive, to flag any potential privilege issues,
and to select from a series of pre-populated descriptors. Then the documents would be

5



“escalated” to associates and partners at the firm. As described by defense counsel, “we do our
best to make sure that the production, that we do a good quality control effort, but we can’t
possibly look at every document.”” Meaning, it seems, that in many instances the supervising
attorneys did not set eyes on the allegedly privileged document (let alone confirm that the
document was in fact privileged, that the drop-down option selected applied, and/or that a
revision to the default drop-down description reflecting the actual basis for the privilege
assertion was not necessary).

Detense counsel also explained that they rely on the plaintifts’ adversarial challenges to
their privilege log descriptions to flush out documents that might not actually be privileged
and should be produced: “It also may happen that documents are marked as privileged that
shouldn’t have been. That also happens, and we rely on the privilege protocol and the challenges
by plaintiffs to focus in on the documents that are most important to their case....”®

It should not be the case that defendants rely on plaintiffs’ challenges to tulfill their
obligation to produce non-privileged documents. Nor should the onus be on the plaintiffs to
challenge a categorical privilege claim just to get a supervising attorney to look at the withheld
document and then — months after the log was produced — decide whether to produce the non-
privileged document or to articulate, for the first time (and often after the close of fact
discovery) the true basis for the privilege claim. This is precisely why Rule 26(b)(5)
contemplates that privilege may be waived when the producing party fails to substantiate its
claim in the first instance.?

Following that 2018 hearing, the parties continued five months of litigation over the
privilege log and withheld documents. The parties eventually agreed to a system where
potentially improperly withheld documents were identified using search terms (which were
more specific than the general category descriptions used to create the log) and defense counsel
re-reviewed 18,000 withheld documents, leading to the production of thousands of pages of
previously withheld documents.!© In total, the parties spent almost a year disputing the
sufficiency of the privilege logs themselves and the propriety of withholdings. Far from ideal.

The court was also forced to intervene several times, by considering and resolving
motions and holding hearings, even before it could even get to the point of making a
determination as to whether a document was properly withheld. Judicial resources, and the
resources of both parties, could have been saved if the defendants had provided sufficient logs at
the start that would have permitted the plaintiffs to assess and potentially challenge disputed
documents without the need to bother the Court.

“Hr'g Tr., Dec. 19, 2018, at 24-25 In Re: Restasis (Cyclosporine Ophthalmic Emulsion) Antitrust Litigation, No. 18-md-
2819 (NG). We attach a copy of the full transcript as Exhibit A to this letter.

8 Id.

9 See Notes (“A party must notify other parties if it is withholding materials otherwise subject to disclosure under
the rule or pursuant to a discovery request because it is asserting a claim of privilege or work product

protection. To withhold materials without such notice is contrary to the rule, subjects the party to sanctions under
Rule 87(b)(2), and may be viewed as a waiver of the privilege or protection.”).

10 See Stipulation, In Re: Restasis (Cyclosporine Ophthalmic Emulsion) Antitrust Litigation, No. 18-md-2819 (NG), ECF
No. 254



The problems of Restasis would be ten-fold if the Federal Rules confirmed that a
producing party could rely on categorical descriptions and need not proceed on a document-by-
document basis. The plaintifts would have had no ability to identify and narrow their privilege
challenges.

In conclusion, the current Federal Rule provides the parties with the flexibility to craft
individual protocols to suit the needs of the case. In large document cases, all parties benefit
tfrom document-by-document privilege logs that provide sufficient information to assess the
privilege. Changing to categorical logs would result in many additional attorney hours and
judicial time spent on privilege matters instead of moving matters forward efficiently.

Sincerely,

/s/ Thomas M. Sobol

Thomas M. Sobol

Lauren G. Barnes

Kristen A. Johnson

Gregory T. Arnold

Jessica R. MacAuley

Hagens Berman Sobol Shapiro LLP
PARTNERS

cc: Bradley J. Vettraino, ASSOCIATE
Andrea Furman, STAFF ATTORNEY
Jenny O’Brien, PARALEGAL
Princess Dyer, INTERN
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In Re: Restasis

(In open court.)

THE CLERK: All rise. Good morning. The United
States District Court for the Eastern District of New York is
now in session. The Honorable Nina Gershon is now presiding.

THE COURT: Good morning.

THE CLERK: Civil cause for a status conference in
regards to Restasis, docket number 18 MDL 2819.

May I have the appearances for the direct purchasers,
please.

MS. JOHNSON: Good morning, Your Honor. Kristen
Johnson, Hagens Berman, for the direct purchasers class.

MR. SOBOL: Good morning, Your Honor. Tom Sobol for
the direct purchasers.

MR. DEMUTH: Good morning, Your Honor. Bradley Demuth
from Farugi & Farugi, for the direct purchasers.

THE CLERK: For the indirect purchasers.

MR. DRACHLER: Good morning, Your Honor. Dan
Drachler --

THE COURT: I didn't hear what you said.

THE CLERK: I'm sorry. For the indirect purchasers.

THE COURT: Okay.

MR. DRACHLER: Good morning, Your Honor. Dan
Drachler, Zwerling, Schachter & Zwerling, on behalf of the
indirect purchaser plaintiffs.

MS. SHARP: Good morning, Your Honor. Dena Sharp for

MICHELE NARDONE, CSR —-- Official Court Reporter
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In Re: Restasis

the indirect plaintiffs as well.

MR. FASTIFF: Good morning, Your Honor. Eric Fastiff,
also on behalf of the end-payor plaintiffs.

MR. McEWAN: Good morning, Your Honor. Ryan McEwan of
the Joseph Saveri Law Firm, on behalf of the end-payor
plaintiffs.

THE COURT: We have this whole row here. Can we
finish out the row. Who are the other people in the row, next
to Mr. Fastiff?

MS. RAVKIND: Lauren Ravkind, Your Honor, on behalf of
Walgreen, Kroger, HEB, and Albertsons Companies.

THE COURT: Your name is?

MS. RAVKIND: Lauren Ravkind.

THE COURT: All right. 1Is this your first time here?

MS. RAVKIND: Yes, Your Honor.

MR. BLOOM: Eric Bloom, Your Honor, Hangley Aronchick,
on behalf of CVS and Rite Aid.

THE COURT: All right. Now, the back row.

MR. McEWAN: Good morning, Your Honor. Ryan McEwan of
the Joseph Saveri Law Firm, on behalf of the end-payor
plaintiffs.

MS. SHAH: Good morning. Sona Shah, from Zwerling,
Schachter & Zwerling, for the end-payor plaintiffs.

MR. WATTS: Good morning. Tom Watts from Girard

Sharp, on behalf of the end-payors. Good morning, Your Honor.

MICHELE NARDONE, CSR —-- Official Court Reporter




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

In Re: Restasis

MR. ROBERTS: Good morning, Your Honor.

Mike Roberts

on behalf of KPH Healthcare, a direct purchaser plaintiff.

THE CLERK: For the defendant?

MR. ROYALL: Good morning, Your Honor.

Sean Royall

from Gibson Dunn & Crutcher, on behalf of Defendant Allergan.

MR. STOCK: Eric Stock, also from Gibson Dunn.

MS. REZABEK: Rachael Rezabek, also from Gibson Dunn.

THE COURT: I'm sorry. I didn't get your last name.

Speak up, please. I didn't get your last name.

MS. REZABEK: My apologies, Your Honor.

Rezabek, also from Gibson Dunn.
THE COURT: Spell it, please.
MS. REZABEK: R-E-Z as in zebra-A-B as

THE COURT: Okay.

MR. PARROTT: Good morning, Your Honor.

Parrott from Gibson Dunn.

THE CLERK: Thank you. For Mylan?

MR. FODEMAN: Good morning, Your Honor.

from Wilson Sonsini, for Mylan Pharmaceuticals.
morning, judge.

MS. HOANG: Good morning, Your Honor.
with Wilson Sonsini, also for Mylan.

THE CLERK: For Akorn.

MR. DZWONCZYK: For Akorn, Your Honor,

Rachael

in boy-E-K.

Matthew

Moe Fodeman

Again, good

Thu Vu Hoang

Mike Dzwonczyk,

from the Sughrue Law Firm, for Akorn Pharmaceuticals.

MICHELE NARDONE, CSR —-- Official Court Reporter
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In Re: Restasis

THE CLERK: For Teva.

MR. LaROCK: Adam LaRock, L-A-R-0O-C-K, from Sterne
Kessler Goldstein & Fox.

THE COURT: For?

MR. LaROCK: For Teva.

MR. ROZENDAAL: Good morning, Your Honor. J.C.
Rozendaal, also from Sterne Kessler, for Teva.

THE CLERK: Did I miss anyone? Thank you. Please be
seated.

THE COURT: Okay. Did we miss anyone?

Are the lawyers present for the EPP individual cases?

MR. SCHIRRIPA: Yes, Your Honor. Frank Schirripa,
from Hach Rose Schirripa & Cheverie, for International Union of
Operating Engineers Local 501 Welfare Fund. Good morning, Your
Honor.

MR. EDELSON: Good morning, Your Honor. Marc Edelson,
Edelson & Associates, on behalf of the Philadelphia Federation
of Teachers Health and Welfare Fund.

THE COURT: Counsel, after the proceedings, you are
going to have to come up and talk to the court reporter and
make your appearance and give your cards so she can get your
names correctly.

MR. ALBERT: Good Morning, Your Honor. Lee Albert
from Plumbers and Pipefitters Local 178 Health and Welfare

Fund.

MICHELE NARDONE, CSR —-- Official Court Reporter
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THE CLERK: Thank you.

THE COURT: All right. Counsel, we have a fairly
significant agenda. So let me start as we did last time with
the generic issue, so we can allow the nonparties to leave once
that issue is resolved.

As you all know, I received a letter from Allergan
stating that as of December 5, 2018 the generic manufacturers
had not produced documents responsive to Allergan's subpoenas;
that they had not even committed to producing those specific
documents; and that they had instead sought to reopen
negotiations over confidentiality, which was, of course, the
subject of the generics motion to quash Allergan's and the
plaintiff's subpoenas. In response, I directed the generics to
respond; and they have said in their letters that they will be
producing the requested documents, and they offered some
justifications for their delay.

Before I express any opinions about this dispute, I
need to hear whether there is currently a dispute and what the
positions are.

MR. PARROTT: Yes, Your Honor. Since Your Honor
ordered the generic manufacturers to respond to my letter and

state their position, we have had some progress, and documents

have started rolling in. I don't think there is currently a
dispute as to Allergan's subpoenas at this time. Allergan is
reviewing the documents that are being produced. There may be

MICHELE NARDONE, CSR —-- Official Court Reporter
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issues we need to bring to Your Honor's attention, but until we
review the documents and receive a complete set of them, we
will not be able to determine that.

Then, of course, we will need to enter the deposition
phase of the generic manufacturers, and we are continuing to
talk to them about that.

THE COURT: All right. So is your position then that
I don't need to do anything at this point?

MR. PARROTT: At this point, Your Honor, that's
correct.

THE COURT: All right. And plaintiffs-?

MR. DEMUTH: Good morning, Your Honor. Brad Demuth
for plaintiffs.

We have also been discussing the subpoenas that the
plaintiffs had issued to the generics, which were broader than
the subpoenas that Allergan had issued. The generics have
produced documents in response to our subpoenas. We have
continued to negotiate the scope. There are more documents
that they are committed to producing, and they are working
cooperatively.

At this point we are in the process of digesting what
they have been producing. We are still in dialogue about what
still needs to be produced; and at some point, too, we are
going to have conversations about scheduling the depositions.

All of that seems to be in order. We don't have any

MICHELE NARDONE, CSR —-- Official Court Reporter
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disputes at this point to raise at this time.

MR. PARROTT: And, Your Honor, if I may just add one
point. The reason we felt compelled to bring this to Your
Honor's attention was primarily because at that point there was
not much progress, and we were concerned about completing this
in the operative schedule, which has fact discovery closing on
February 8th. So that is still a consideration that we are
working through with the generic manufacturers.

THE COURT: Anything else from the generics?

MR. FODEMAN: No, Your Honor. On behalf of Mylan,
nothing on our behalf, unless Your Honor has specific inquiry.
But I agree with counsel that we have been producing documents,
and we will continue to endeavor to get them the materials they
need should materials be provided and not be sufficient.

THE COURT: All right. Counsel, I'm always happy to
hear that everything is okay and that you don't need me, but I
do feel compelled to say a few words about what happened here.

My concern is that you are maybe moving along now only
because I got a letter from Allergan and I issued an order
saying you must respond. It seemed to me that once I issued
the order denying the motion to quash, the documents would
roll. There is no reason they weren't already prepared and
ready to go.

The issue was about confidentiality. I don't see that

there was any reason for any delay whatsoever. Frankly, I also

MICHELE NARDONE, CSR —-- Official Court Reporter
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didn't see the need for the supplemental confidentiality order.
I issued it as appropriate.

It seems to me —-- and this goes to Allergan as well as
to the generics —— it's implicit in our original stipulated
confidentiality order that if you name lawyers who are going to
be the in-house counsel who are going to see something, if you
change your mind, you are going to give notice of it. That has
to be.

Mr. Parrott's letter indicated that that's in fact
what they were going to do. That in my view should have been
enough. We have a stipulated confidentiality order, a
supplemental one now, fine; and you will operate on that, but I
would not like to see something of this type of delay happen
again. Okay.

Let's move on to the things where you are asking me to
make a ruling. One issue, which I just don't have the answer
to, 1is the end payer plaintiffs' amended complaint. I have now
had two letters, one from Mr. Saveri. Now I have one from
Mr. Fastiff. 1I'm glad I have the three lawyers here. I still
don't understand exactly what it is you folks are doing and
why .

So if there is something that all of you understand —-
oh, let me make the generics leave. Thank you very much.

MR. ROZENDAAL: Your Honor, this is J.C. Rozendaal.

In light of Your Honor's last comments, I think it appropriate

MICHELE NARDONE, CSR —-- Official Court Reporter
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to mention to the court that we received an additional subpoena
Friday, which was served yesterday, asking for a different set
of documents regarding the Canadian product. So that is
something that we are certainly working on producing; but in
case that ever comes up to Your Honor's attention again, I want
to make it clear that that's something we are just starting
right now.

THE COURT: Okay. Very good. Thank you.

MR. STOCK: The only thing, Your Honor, I would like
to flag about that is that we think there is some doubt, given
the lack of a final completion date for the generics'
production, that we will be able to conduct depositions of
these generics within the January to February 8th time frame.

THE COURT: You are not asking for a date. It seems
to me, as I said, you have a subpoena you moved to quash. The
motion to quash is denied; you produced. Period. End of
story. Any date after that is late, in my opinion. That's how
you should view it.

MR. STOCK: If the generics would like to give us a
date that think they can produce everything by, then that could
give us some comfort for right now, especially because they are
right, we did serve a new subpoena on new issues that came to
our attention as the case progressed.

We do think this will come in when we talk about

scheduling later; that is, it is very unlikely that we will be

MICHELE NARDONE, CSR —-- Official Court Reporter
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able to conduct depositions of these generics within the
schedule, but we can continue to talk about that.

THE COURT: All right. 1If you write me a letter that
you can't agree on a date and you give me dates, you are going
to get a date that nobody is going to like. So sit down and
try to work that out. We have other things to do today.

MR. FODEMAN: Thank you, Your Honor.

(Mr. Fodeman, Ms. Hoang, Mr. Dzwoncyck, Mr. Rozendaal,
and Mr. LaRock exit.)

THE COURT: Yes, Mr. Fastiff.

MR. FASTIFF: Good morning, Your Honor. I hope I can
answer your questions and we can put this issue to bed.

THE COURT: Okay. I would also like to know whether
Allergan has anything to say about it. They haven't said a
word, but after we hear from Mr. Fastiff, if Allergan wants to
speak, of course I would like to hear from them. Go ahead.

MR. FASTIFF: So the three plaintiffs at issue here,
although they are not named plaintiffs, they remain plaintiffs
in the case. They are technically, I guess, absent class
members at this point because they are not named plaintiffs in
the consolidated amended complaint.

Adding them to the signature block of the consolidated
amended complaint was a mistake, and we apologize. We think we
can rectify this simply by filing a corrected first amended

complaint and removing them.
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THE COURT: What's the point of all this is what I
want to know. What's going on?

MR. FASTIFF: It's just that we don't need to name
every plaintiff who filed a complaint in the consolidated
amended complaint. It's just unnecessary. It becomes
duplicative in terms of the states of coverage and their
necessity of having so many plaintiffs, having so many named
plaintiffs.

THE COURT: Is it so they are not deposed?

MR. FASTIFF: Correct, and they don't have to produce
documents, exactly. The other plaintiffs are sufficient, and
Allergan has raised no question as to —-- certainly at this
point as to why those plaintiffs are not named; and, if they
have any questions, we would be happy to answer them.

THE COURT: And does this have anything at all to do
with what happens if these cases are not entirely resolved in
this court?

MR. FASTIFF: Well, that's why their complaints are
not dismissed and the docket is not closed. That's why I
wrote —-— I think all the complaints were technically, in -—— I'm
trying not to use legal words but here is the one I use —-
abeyance. If you would like to administratively close all the
individual dockets, we can do that.

THE COURT: I don't think that's necessary. I just

want to know what's going on.
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MR. FASTIFF: That's all it is, 1s that we didn't use
every plaintiff in the consolidated complaint. We mistakenly
included their names on the signature block, which I assume
that's why Your Honor saw it.

THE COURT: Yes.

MR. FASTIFF: So we apologize for bringing this to
your attention unnecessarily. We think we can just leave the
complaint as it is.

If you would like us to file a corrected complaint and
remove the signature blocks, we are all willing to do that as
well.

THE COURT: And you also said, though, that you may be
using the lawyers in those cases, who are essentially then, as
far as the consolidated complaint is concerned, they are
unnamed plaintiffs. You might use those lawyers to do some
work in this case.

MR. FASTIFF: Correct.

THE COURT: Compensable work?

MR. FASTIFF: Correct.

THE COURT: You are not going to use other unnamed
plaintiffs, whoever they might be, their lawyers, to do
compensable work?

MR. FASTIFF: Off the top of my head, the answer to
that would also be correct. If anyone is to do work in the

case, they would, I assume, file a notice of appearance.

MICHELE NARDONE, CSR —-- Official Court Reporter




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

. 16
In Re: Restasis

THE COURT: And it has to be under your direction?

MR. FASTIFF: Absolutely. The only compensable work
is that assigned by interim co-lead counsel.

THE COURT: Allergan, did have you anything?

MR. STOCK: I do have two brief comments, Your Honor.
First of all, as it relates to some confidential information, I
don't know who is in the courtroom.

It is my understanding as well that when he raised the
issue of attorneys receiving compensation and not being named
on the docket that there are some attorneys that plaintiffs now
claim were mistakenly left off the docket. I believe the DPPs.
This relates to our dispute with FWK over the propriety of that
entity.

I don't know if you are interested in that, but I just
want to flag it.

THE COURT: I mean, I'm interested in everything, but
I don't know what you are talking about. Can we focus just on
these three?

MR. STOCK: Just focusing on these three, the only
other thing we wanted to add is that the DPPs did add some
state law claims into their amended complaint; and we are
investigating a potential motion to dismiss, and I think there
are better than even odds that we will be filing a motion to
dismiss soon.

THE COURT: You have a stipulated briefing schedule
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already?

MR. STOCK: I don't think we have a briefing schedule.

MR. FASTIFF: We do, Your Honor.

MS. SHARP: We do.

MR. STOCK: Okay. I stand corrected.

THE COURT: You have a briefing schedule, and I don't
see any reason for us to have a premotion conference on it.
Right? Do you agree with that?

MR. STOCK: Yes.

MR. FASTIFF: Yes.

THE COURT: So nothing about this other issue is of
interest to Allergan; is that correct?

MR. STOCK: Obviously, we agree with Your Honor, that
their complaint should be corrected so that it's correct.

THE COURT: These are the only three.

MR. FASTIFF: Yes, Your Honor.

THE COURT: So I believe I was asking you about the
circumstance where everything wasn't resolved in this case, I
should say in this court, and that the cases have to go back to
transferor courts. So well, two of those three cases are here,
right?

MR. FASTIFF: Right.

THE COURT: And what happens when I issue an order
that applies to all the EPP cases? Basically I thought we

would only have one EPP case, right, the consolidated amended
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complaint. What happens to those three?

MR. FASTIFF: They are technically absent class
members at this point. They have pending class cases on file,
but their cases are stayed, I think, effectively; and I don't
think they are subject really to any substantive orders. So
they are not participating in the briefing, or any motions
attacking the pleadings aren't directed at them.

I will give them an opportunity to respond. They are
just suspended. They are just stayed.

And I think if those cases became operative as
individual complaints, I think they would have to have a
discussion with Allergan as to what decisions have been made
that would be binding upon them. I think there is some give
and take as to that, clearly.

MR. DRACHLER: Actually, Your Honor, I think they are
bound by the decisions in this case until such time as there is
a reason to, if any, to restore those cases to their original
courts; but they are going to be, as any absent class member,
they will be bound by decisions in this case.

MR. FASTIFF: I'm not going to disagree with
Mr. Drachler.

THE COURT: Do you want to confer with your colleagues
and decide what position you want to take before I hear from
the lawyers sitting in the back there?

MR. FASTIFF: Sure.

MICHELE NARDONE, CSR —-- Official Court Reporter




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

. 19
In Re: Restasis

THE COURT: 1Is there something unusual about this?

MR. FASTIFF: No, there is nothing unusual. This is
very common. There are cases where there could be hundreds of
clients ——- or hundreds of complaints, individual complaints,
putative class complaints; and the consolidated complaint may
only have five named plaintiffs and the case simply proceeds.

THE COURT: Okay.

MR. FASTIFF: I mean, generally the case is going to
resolve either at the motion to dismiss stage, the summary
judgment stage, or post-trial; and, if it's summary judgment or
post-trial, presumably the court will have certified a class
and they would have had an opportunity to opt out. If they
hadn't opted out, they would be bound, and that would simply
resolve their cases.

THE COURT: All right. They are making it clear that
they are not opting out. They want to be part of the class.

MR. FASTIFF: Correct. Exactly.

THE COURT: Okay. So anything else? How about from
Mr. Schirripa, Mr. Edelson, or Mr. Albert?

MR. EDELSON: I don't have anything else to add, Your
Honor.

THE COURT: Are you agreeing with the representations
you have heard?

MR. EDELSON: Yes, Your Honor.

MR. ALBERT: Yes.
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THE COURT: All right. Thank you very much.

MR. FASTIFF: So, Your Honor, would you like us to
file a correction to the signature block?

THE COURT: Yes. So we will call this a corrected
complaint, and it's only going to have that one change.

MR. FASTIFF: Right, and it won't change any of the
deadlines we have already agreed to.

THE COURT: Yes. Okay. Thank you.

MR. FASTIFF: Thank you, Your Honor.

THE COURT: All right.

MS. JOHNSON: If T may, Your Honor, because Mr. Stock
raised this earlier, the directs did discover that an attorney
or two had been inadvertently omitted from the signature block
on a consolidated direct purchaser complaint. Those lawyers
filed pro hacs, and the court has now allowed those pro hacs
and the notices are on the record.

THE COURT: 1Is there any issue about that?

MR. STOCK: There may be an issue, but we will raise
it during class certification, Your Honor.

THE COURT: Okay. All right then. Should I be
excusing Mr. Schirripa, Mr. Edelson, and Mr. Albert?

MR. SCHIRRIPA: If the court doesn't have anything

further.

THE COURT: ©No. You are welcome to stay, if you want.

MR. SCHIRRIPA: I would love to, but I have to get
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back to my office.

THE COURT: All right. Thank you.

MR. ALBERT: May I provide my card?

THE COURT: Excuse me?

MR. ALBERT: May I give my card?

THE COURT: Yes. Please give your cards to the court
reporter, all three of you, so we can get these properly
reported.

(Mr. Schirripa, Mr. Edelson, and Mr. Albert exit.)

THE COURT: Maybe I will take what I hope will be the
easy thing first. Allergan's motion to compel production of
the 1199 contracts, has that been resolved?

MR. STOCK: Your Honor, I believe it's been resolved.
We are told that 1199 will be producing the contract with a
minimal number of redactions. If they would give us a date
certain or a date range, I think we could table that motion for
today.

MR. DRACHLER: Well, we have been —-—- we had an
agreement with Express Scripts. So we expect that we will be
able to produce those contracts within a week, give or take a
day or two for the holiday; and I don't think there is any
reason for the motion to stay on the calendar. If there is
going to be another issue, it's going to be something that's
going to require different briefing.

MR. STOCK: I would defer to Your Honor on how to
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handle it procedurally.

THE COURT: Well, if the motion is resolved and if
there is anything else, we have the papers. We can go back to
it. 1It's not a problem. Okay. Thank you.

MR. STOCK: Thank you, Your Honor.

THE COURT: All right. Then our principal dispute
today is the plaintiffs' motion to compel Allergan to produce
documents withheld as privileged. Ms. Sharp, is the ball in
your court?

MS. SHARP: It is, Your Honor.

THE COURT: Okay.

MS. SHARP: Your Honor, would you prefer to have me at
the bar?

THE COURT: Yes. Maybe that would be good, and who is
it, Mr. Parrott or Mr. Stock?

MR. STOCK: Your Honor, I will stay at the bar.

For us, I'm going to argue the basic points of the
motion; but, to the extent that Your Honor wants a factual
description of these individual consulting relationships,

Ms. Rezabek is going to handle Mr. Pollock, and Mr. Parrott is
going to handle Mr. Hanford's factual situation. So I will
start up, but one of them may be joining us.

THE COURT: Okay. That's fine.

Actually, the last document I received was a reply.

So maybe I should first hear from Mr. Stock, if he wants to
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reply to the reply.

MR. STOCK: Sure. I mean, I would like to defer to
Your Honor in terms of how you would like to address this. We
have some global points. I don't want to repeat what's in the
briefs.

I think fundamentally our goal is to proceed in an
efficient and practical manner. So, let's put aside the
consulting issues for a second. In terms of the challenge to
the citizen petitions and our request for the —-

THE COURT: All right. Shall we do that first?

That's fine.

MR. STOCK: Okay. The 502(d). Your Honor, we hope we
could have worked this out without the court's intervention,
but we haven't. We don't really know what the plaintiffs are
asking us to do. They have demanded production.

THE COURT: I'm with you there. I'm not entirely sure
what it is that the plaintiffs want me to do, and so —-

MR. STOCK: If I could just briefly comment.

THE COURT: Sure.

MR. STOCK: We are willing to do quite a lot. As we
told you in the briefs, we have spent thousands —-- and that's
not an exaggeration —-- thousands of hours on the privilege logs
and a lot of time on the citizen petition documents.

THE COURT: Let me ask you a question. You say "we."

Who is we? What is your review process?

MICHELE NARDONE, CSR —-- Official Court Reporter




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

. 24
In Re: Restasis

MR. STOCK: That's a very good question. This, I
think, plaintiffs will agree —-- let me know if you don't
agree —— this is the standard review process for any large
commercial case.

So what happens is you get hundreds of thousands of
documents that you need to review. No law firm can handle
that, certainly not in a cost-efficient way. So you bring in a
group of temporary attorneys to do the first review of these
documents and you give them instructions. But a lot of it is
reliance on these temporary attorneys' understandings of the
laws and the rules.

So the temporary attorneys will go through the
documents. In some cases, Your Honor, and in some cases we
cite in our papers, the defendants just —- or the parties in
question just produce the documents after the contract
attorneys review it, and they agree to deal with privilege
later. We see a lot of documents like that.

In other cases, there might be a computer review
process.

THE COURT: Wait a minute. You are talking about
other cases?

MR. STOCK: Yeah. I'm just talking in a general
sense.

THE COURT: Tell me what you did.

MR. STOCK: What we did was when documents were marked
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as responsive —-

THE COURT: By who?

MR. STOCK: By the contract attorneys, they would --

THE COURT: So the contract attorneys, the first
review, they identify what was responsive.

MR. STOCK: And they also put in a recommendation for
privilege.

THE COURT: Okay. Then what happens?

MR. STOCK: Then it gets —- those documents get
escalated to the Gibson Dunn attorneys, and we look at as many
as we can. And, you know, we do our best to make sure that the
production, that we do a good quality control effort, but we
can't possibly look at every document.

And the way —-- what we expect to happen is that there
will be mistakes and there will be inadvertent production of
privileged documents; and this is now codified in the federal
rules, that where that happens we send a letter to claw back
the document for the document to be returned, and that's
routine now.

It also may happen that documents are marked as
privileged that shouldn't have been. That also happens, and we
rely on the privilege protocol and the challenges by plaintiffs
to focus in on the documents that are most important to their
case, and then we rereview those documents and say, you know —-—

and, frankly, Your Honor, in part in reaction to what you said
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on the bench, Your Honor, our attitude has been where the
plaintiffs have challenged a document we want to do our best to
give the plaintiffs the document.

So in the vast majority of cases where plaintiffs have
challenged a document from our privilege log, we have tried to
interpret the document in a way that it would not be privileged
and we can release it, and we try to release it.

THE COURT: Who actually reviews the documents that
Gibson Dunn then decided to turn over?

MR. STOCK: The documents that they brought to our
attention?

THE COURT: Yes.

MR. STOCK: The Gibson Dunn lawyers are looking at
those.

THE COURT: Who?

MR. STOCK: Usually junior to mid-level associates,
and some documents get escalated to the senior.

THE COURT: ©None of the folks who are seated?

MR. STOCK: Yeah, Mr. Parrott and Ms. Rezabek looked
at a good number of the documents.

THE COURT: Okay.

MR. STOCK: Your Honor, I think -- part of our request
is that, as we mention in our brief, Magistrate Judge Peck has
kind of led the field in this area along with the Seventh

Circuit, there is an increasing trend toward moving more
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efficiently by —- let's say, there is, you know —-

THE COURT: Let's leave this aside for a moment. We
will get back to the 502(d).

The question I have is are the parties saying we agree
completely on what the law is as to what should be produced,
but it just turns out that it ends up that Allergan doesn't
produce the same documents that the plaintiffs think you should
produce under this same legal standard.

Now, how many documents are there at issue in this
category, approximately?

MS. SHARP: Are you asking me, Your Honor?

THE COURT: Yes, or whoever wants to respond.

MS. SHARP: I will respond to that first. The short
answer is we don't know, and part of the reason we don't know
is because, from our point of view, many of the privilege log
entries are deficient, deficient under the Chevron case,
deficient under Rule 26 (b) (5) (B), which requires us to be able
to assess the privilege claim.

What we have seen in the logs —- and I would take
issue a little bit with the way Mr. Stock characterized the
process, because I think the position Allergan has taken is
that, hey, plaintiffs, you guys point to problem areas in the
log and then we will go look at those documents one by one. We
understand that's their position.

We don't think that's the way the process works,
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because looking at the log holistically, we have seen literally
thousands of documents that have entries that say things like
legal advice about regulatory issues. Is that a citizen
petition document or not? I, frankly, don't know.

So the short answer to your question is how many
citizen petitions —-

THE COURT: You asked for citizen petition documents,
So.

MS. SHARP: Right, and we have identified a relatively
small sampling of documents that we are quite certain are
citizen petition related because they say rendering legal
advice about citizen petition, without any more detail than
that. So we know there are at least hundreds, thousands. I
would expect there to be thousands in this case, because this
case 1s about citizen petitions.

THE COURT: Well, what are you asking me to do?

MS. SHARP: A fair question. I think, from my
perspective, there are two things we want to do, because Your
Honor, I think I would take a slightly different tack on where
the parties are with regard to the relevant legal standard.

THE COURT: Okay.

MS. SHARP: We read the cases one way. I think
Allergan might read them a bit differently.

THE COURT: Nobody addressed that in the briefs, so I

can't make a ruling.

MICHELE NARDONE, CSR —-- Official Court Reporter




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

. 29
In Re: Restasis

MS. SHARP: Yes.

THE COURT: I'm happy to make a ruling.

MS. SHARP: To be fair, I think we would like to ask
Your Honor to make a ruling; and we have come up with what we
think are some relatively straightforward guidelines on what
the cases say about what's in and what's out as to privilege.

THE COURT: But that's not in the briefs?

MS. SHARP: That's correct, it's not in the briefs.

So what we would suggest, given the high rate of
return that we have gotten on the documents we have
identified -— I mean, we have identified a lot more than eight
but eight are at issue here, and, out of those, seven are
documents that Allergan released and said you are right, they
are not privileged. So what we would like to do is in
relatively short order we would like to meet and confer with
Allergan about the standards that apply and, if we have a
disagreement about those standards and how they apply to the
documents in the case, we would like to brief that in very
short order with Your Honor.

THE COURT: Would that involve my looking at some of
these documents?

MS. SHARP: I think that, frankly, depends a little
bit on the guidance that the court provides us today and the
way that meet and confer goes.

If we were to ask Your Honor to look at documents,
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what I would suggest —— and this is subject to the input of my
colleagues —— would be a very small set, for starters. Now, of
course, the problem for us is we are, you know, we are
operating with a blind hand. We don't know what is behind most
of those privilege log entries.

Some of them that have been released or some that have
inconsistent redactions that we have flagged for Allergan,
would suggest very strongly to us that things are being
withheld that relate not to legal advice but things like the
science behind the citizen petitions and other relatively, to
us, clear issues that are facts and information that underlie
the draft guidance and the comments that Allergan provided in
the citizen petitions but don't have the protection of
privilege because they, of course, don't, you know, they don't
bear the lawyerly advice or the request for lawyer advice that
would qualify them as privileged. So I think that what would
make sense, because Your Honor is correct, given the relatively
compressed nature of the briefing here, we were learning in
realtime what Allergan's positions were; and, to be fair, they
were learning a bit about our positions too.

So, to me, what would make a lot of sense would be for
us to have a very short fuse on have a meet and confer for the
parties to either agree or disagree on what the legal standards
are and for us to take a cut at least at some corpus of

documents.
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And we would like to talk a bit about process, because
Mr. Stock has raised it. Clearly, the parties have a different
view about how these things should go down. What I would say
is there is a clear set of documents that is already in issue
that we have raised going back to October, and we could start
with those and then start building concentric circles around
those to start determining exactly how we want these citizen
petition issues to get resolved.

THE COURT: Are you asking that Gibson Dunn make a
further review of the documents?

MR. SOBOL: May I address the court, Your Honor?

THE COURT: Yes.

MR. SOBOL: May I do so from here? I have more
support here for me.

THE COURT: Okay.

MR. SOBOL: So, yes, we do want Gibson Dunn to review
a set of documents, but the question, of course, is we are not
asking the absurd, which would be go back and review all
27,000.

THE COURT: ©No, but 27,000 is the total on the block.

MS. SHARP: Yes.

MR. SOBOL: Correct.

THE COURT: So how many of them fall within the
categories that were identified in Ms. Sharp's brief; documents

concerning the citizen petitions —-- yes, so that was the
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categories.

MR. SOBOL: So it's in the range of 120 to 150
documents. So let me explain what it is that, at least from my
perspective, we would be asking. I'm going to take a couple of
steps back.

It seems fairly clear that in these circumstances
there may be a marked difference of opinion of the parties
about the appropriate criteria to employ when identifying
privilege under these unique circumstances of a citizen
petition.

THE COURT: What's unique about it?

MR. SOBOL: Because in this situation when a citizen
petition is filed under the statute and under the regulations,
the filer must sign a certification indicating that the filer
has submitted not only all information that they want to submit
but all information that cuts in favor or against the things
that they are asking. So by the act of filing a petition, a
party exposed them to the fact that there may be things that
are behind closed doors that they should have submitted along
with that petition. That's somewhat different.

Judge Orrick, in the Lidoderm case, when addressing
these specific issues about what should be privileged and what
should be not privileged, issued a decision that in many
respects is favorable to defendants and in some respects is

favorable to the plaintiffs in this case. He sort of did a
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middle-of-the-road approach.

What I hear the defendants saying here today is that,
on the one hand, they gave their reviewers, quote,
instructions —-- right? We don't know what those instructions
were —— but, on the other hand, what we hear is that their
contractors, quote, use their own individual understanding of
the law, whatever that might be.

Now, it seems to me —-

THE COURT: Depends what school they went to.

MR. SOBOL: Right.

MS. SHARP: Among other things.

THE COURT: Among other things.

MR. SOBOL: And what circumstances.

THE COURT: And what circumstances.

MR. SOBOL: 1In fairness, frankly, that can happen. So
I'm not casting any aspersions. I'm just saying what I think
is the honest problem here.

So it seems to —-- at first, I do agree completely with
Ms. Sharp. The parties should meet and confer and then send
some letter briefs within some reasonable time, here is what we
think the rules of the road are, here is what the other side
thinks the rules of the road are. If there is an exemplar or
two of a document that someone wants to show that articulates
the principle, then that would be the way to roll with that

piece of it.

MICHELE NARDONE, CSR —-- Official Court Reporter




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

. 34
In Re: Restasis

Then the question would be, okay, plaintiffs, are you
really going to say that they should have to review all 27,000,
or is there some subset that you can define or they can define
that makes it a narrower group.

THE COURT: But 27,000 is all the documents on the
privilege log. So there is a certain body of them that relates
to citizen petitions.

MR. SOBOL: Yes.

THE COURT: So how many of that?

MR. SOBOL: So Ms. Johnson has actually done the
effort of looking through their privilege log and trying to
figure out where would we want to force them. So go ahead.

MS. JOHNSON: So just to describe our process, Your
Honor, which I think is a helpful contrast, we have a lawyer on
our citizen petition team, a junior partner in another law firm
involved in this case, to do an initial cut at identifying
entries that we thought, based on the minimal description
provided, likely related to citizen petition or the
bio-equivalence guidance, as those two issues do sit hand in
hand. Of that, I believe, he identified about 20,000 entries.
Maybe it's 30,000 entries in total.

THE COURT: I thought there was only 27,000 entries in
total.

MS. JOHNSON: I'm sorry. 2,000. I'm sorry. I

apologize.
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THE COURT: Well, this is good. This is good.

MR. STOCK: We have already narrowed the dispute.

THE COURT: We have already narrowed the dispute to
ten percent.

MS. SHARP: We are making huge progress.

MS. JOHNSON: My apologies. Between 2,000 and 3,000
entries were identified. We then looked at those with
different time periods, so which of those entries pertain to
the second period of time when the second citizen petition was
pending, the third citizen petition was pending, and
afterwards. We did not, for these purposes, focus on the time
period of the first petition. That was frankly because there
were a lot of documents for me to look at.

I then went through personally and looked at every
entry of that subset that fell from the second citizen petition
through the end, where there was a redacted document and the
entry did not immediately appear to clearly be communications
between lawyers and only lawyers, that seemed to be about legal
advice. I opened it, I looked at the redacted entry, and I
made notes as to whether or not I thought this was something we
would challenge in these particular citizen petition
categories, something we would challenge in other citizen
petition categories, or something that I thought was fine.

From that, we isolated, for today's purposes, it's

about 120 documents that we thought fit into category one or
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category two, which were the two discrete citizen petition
issues we were raising today.

So that's not to say, Your Honor, not because I'm
trying to overreach but because I want to be clear about what
that subset is. That's not to say there aren't other citizen
petition entries about which I had questions or thought we
might challenge on another basis, but this was an effort to
identify the ones that were either nonlawyers communicating
with lawyers in parts or seemed to be about information that
would underlie the citizen petition.

THE COURT: Okay. So is the suggestion that you go
back and review just those 120 documents at this point?

MS. JOHNSON: So the 120 would only relate to these
citizen petition entries pulled here.

Ms. Sharp, do you want to explain the other 307

MS. SHARP: Sure. So there is another set of
documents that we identified in an October letter that we sent
to Gibson Dunn that identifies a small handful -- not hundreds;
dozens maybe —-- of documents that predate these, that relate to
the time period when the draft guidance was issued and Allergan
was experiencing the aftermath and deciding what to do.

THE COURT: Okay. So 120 plus 30. We have 150. Is
that what you are talking about, Mr. Stock? What do you think?

MR. STOCK: I think if they are looking for documents

relating to citizen petitions, it's dramatically more than
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that; but, if they are focused on 150 they think are important
to their case, that's fine with us.

MS. SHARP: I would like to be clear, though. Again,
we don't know what's important to our case and what isn't. We
are taking our best shot in the dark.

THE COURT: What happens after, if there is a review?
You are saying standards will be determined, either by agreeing
to them or by me, and then the parties will use those standards
to review —— or Allergan will use those standards to review the
documents if those standards turn out to be different from what
they already used.

MS. SHARP: Exactly. So we would come to either an
agreement or an order on what those standards are; Allergan
would abide by those, whether by agreement or order; and then
Allergan would rereview all documents that are citizen petition
or guidance related, and pronounce itself once and for all as
to those documents, so that we have something concrete to
challenge, if we must, later on.

THE COURT: We are leaving aside the 502 issue and
will get back to. But apart from whether we get to 502, what
is your position?

MR. STOCK: I'm not sure I understand. What's this
process with the 150 documents that you guys were proposing?

THE COURT: That, as I understand it, the parties will

meet and confer and try to lay out what are the legal

MICHELE NARDONE, CSR —-- Official Court Reporter




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

. 38
In Re: Restasis

standards. It's a paragraph, I guess.

MS. SHARP: Actually, a chart like this.

THE COURT: A chart?

MS. SHARP: Yes.

THE COURT: For the legal standards? I don't want —-
I want to focus on what you are saying.

MS. SHARP: Yeah.

MR. STOCK: This may be a better process. I'm open to
their process.

What we would like to do is have a 502(d) order so
that we can release documents without worrying about waiving
privileging for other documents.

THE COURT: Okay. Leaving aside —-

MR. STOCK: 1It's hard to leave that aside because that
was our proposed process.

THE COURT: You are quite right. Let's go to 502. We
will do the 502 and come back.

MR. STOCK: So, Your Honor, just to use this as an
example, if they give us a list of 150 and they say they are
not going to waive privilege, we might give them a hundred of
the 150. So we can be looking at the same documents and having
this conversation. Right? Like I said, we are happy to
release most of the documents that they want.

We have, you know, this case is a perfect illustration

about how waiver of the privilege could result in unknown
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effects. The patent case, all the documents for the patent
case were produced in this action.

We don't know what happens if we waive the privilege
in this case, if we produce a document that seems innocuous to
us, and then there is some other subsequent case where all the
documents from this case are produced and someone claims we
waived the privilege over all documents that went to our
outside citizen petition lawyer, King & Spalding.

THE COURT: Then you come to me and say, we are not
producing these documents unless you order us to, judge.

MR. STOCK: Well, what I'm saying is —-

THE COURT: 1If I order you to produce them, then you
haven't waived, right?

MR. STOCK: I think that's probably right, but if you
issue the 502(d) —-

THE COURT: I'm here to serve.

MR. STOCK: I'm sorry?

THE COURT: I'm here to serve.

MR. STOCK: 1If you issue the 502(d), we can review and
release documents so much faster because we are not worried
about the collateral consequences.

THE COURT: All right. Let's talk about 502. So here
is the problem that I see. Okay. I understand that the
parties did not agree on the 502(d) order in the beginning of

the case.
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It seems to me that the 502(d) order, Judge Peck's
typed order, is something that issues in the beginning of a
case, 1if the parties agree and/or if the court orders it,
because otherwise, like right now, as I understand it, you can
look at your documents and you can say these were the
documents, we are never turning these over, these are
absolutely privileged, we hang onto them, and then you produce
everything else, because they support you, they don't injure
you, your position.

What kind of an order is that for a judge to issue?

MR. STOCK: Well, Your Honor —-

THE COURT: 1It's too late to do that kind of an order.
It's got to be unfair. I don't see any way it can work fairly.

MR. STOCK: I'm not sure why —-

THE COURT: Unless I'm missing something about what
you are proposing.

MR. STOCK: I do think that it is fair. What if there
are 150 documents in dispute and we can release 100 of them
with a 502 (d) order? Then we can focus on the 50 that matter.
I mean, isn't that —-

THE COURT: What are you saying? So with those 50
what do we do?

MR. STOCK: They may —-

THE COURT: You don't produce everything, but —--

MR. STOCK: We may need in camera review of those.
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That's how it works in these other cases. That's why it's so
efficient, because you reduce the number. When we go through
these 150, if there is —— I'm not quite confident that there
will be any useful guidance that comes out of that, because the
trick here is not coming up with the rules. The trick is
applying the rules to the documents. That's what's really
difficult.

I have had calls an hour long with me and seven
associates where we spend an hour on ten documents. Not
because we are not sure what the law is, but because it's
really hard to figure out. Was that in-house attorney acting
as a lawyer or were they acting as a businessperson? Or, did
this come from a request from King & Spalding or did it not?
Maybe I need to call the person and ask if this came from a
request.

So a lot of the time and difficulty with this review
process is not figuring out the rules. 1It's applying them. If
we know that if we release this document that it's not going to
result in a waiver, then I won't bother calling up the employee
and I will say let's just give them this because who cares.

THE COURT: You have Mr. Royall there.

MR. STOCK: Yeah.

(lawyers confer.)

MR. STOCK: So that's an important point. What

Mr. Royall is saying is what Judge Peck's order does is it
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doesn't rely on documents you produced. You produce documents
to the 502(d), you don't waive the privilege. You are not
allowed to rely on those yet.

So what it does, the reason it's so efficient, is that
it postpones the privilege question until either party wants to
rely on it. Then, when a party wants to rely on the
document --

THE COURT: No, it doesn't, because that's my point.
If some documents you are going to withhold no matter what, you
are not going to produce. This is not -— I have issued, I
believe, orders like this. ©Not the 502 (d) but similar-type
issues on confidentiality. The parties —-- and correct me if
it's not really parallel —-- but trademarks, whatever, some kind
of proprietary information, not privileged, and we allow the
parties to just share everything because there is no issue
about privilege; and then, later on, if someone wants to use it
and there is a dispute about its usability, then I will make
the decision. Okay.

But it strikes me that that is not this. Here, you
want to say some documents are in fact totally privileged, we
are not sharing them with you because we don't want you to see
them, whether you use them or not. They are privileged. We
know these documents are really privileged. Then there is this
whole other body of documents that goes out.

Your point is, well, at least we have narrowed the
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body of documents at issue?

MR. STOCK: Exactly. And I can tell you I have
reviewed dozens of documents personally that are of no
importance to the case, that I have spent dozens, maybe a
hundred hours, trying to figure out if it's privileged or not,
just because our client, for good reasons, doesn't want to
waive the privilege. So what is the point of that?

What is the point of us spending hours calling up
in-house lawyers, saying when you sent this communication was
it at the request of King & Spalding? Was it for the purpose
of legal advice? What is the point of having all that attorney
time and all that delay when, if we have the 502(d), we will
just hand it over and, if you are right and they are interested
in other documents, at least we have dramatically narrowed the
set from 150 to 50.

THE COURT: Don't the federal rules take care of that
without the 502 (d) order?

MR. STOCK: I think the federal rules contemplate
exactly this, and that's where the law is heading; but, no,
they don't take care of that problem without a 502(d) order.

THE COURT: And what documents are you saying this
would apply to, things you have already produced or production
in the future?

MR. STOCK: Whatever Your Honor would like. We could

have it going forward as part of this review. If the
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plaintiffs ask us to review documents, that if we decide to
release them, that that doesn't waive the privilege, then we
can release. We can, first of all, be a lot quicker and move
through our review twice as fast, minimum, because we don't
need to, you know, obsess over whether a document might be on
the margins of privilege or not. We can just release it.

THE COURT: What you are concerned about is a subject
matter waiver on that?

MR. STOCK: That's right. We are worried we give a
document, and let's say King & Spalding is cc'd on the
document. Let's say they are not a to, they are not a from. I
would normally look at that and say, you know what, since
King & Spalding is a cc, maybe this is not actually about a
legal issue, maybe they are just cc'd for information. But we
worry that we hand over the document to them and that either
they or another plaintiff's lawyer in the future who gets a
hold of the document will say, guess what, you gave over a
document with King & Spalding on it, you have now waived all of
your —- you have waived the privilege with respect to all of
your communications with King & Spalding about the citizen
petition.

It is not a farfetched scenario, Your Honor. This
could happen; and our client is right to, you know, to tell us
that we need to be extremely careful about releasing any

document that could be privileged; but, with the 502(d), we
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could move many times faster and avoid those ancillary
documents.

MS. SHARP: TIf I may, Your Honor.

THE COURT: Yes.

MS. SHARP: The exact situation that Mr. Stock
described is addressed in Federal Rule of Evidence 502 (a). It
says, 502(a) (3) says that where there is disclosed and
undisclosed matter on the same subject, the question is the
only time the subject matter ——- not the only time, but the
circumstance in which subject matter waiver will usually occur
is when the undisclosed and the disclosed documents ought, in
fairness, to be produced.

THE COURT: I get it. We have been through it.

MS. SHARP: So to me it's not like subject matter
waiver happens with the snap of a finger. As Your Honor
said —-— and we appreciate Your Honor's availability to deal
with these issues —- if we think a subject matter waiver would
be an appropriate thing for the plaintiffs to move for, for
some reason, that would, of course, be subject to adversarial
process and the court's ruling. So we don't think that's an
adequate reason to enter the order.

As Your Honor pointed out, 502(d) orders are routinely
entered when they are entered at the beginning of the
litigation; and when Rule 16 and 26 were amended —— I think in

2015 —— they explicitly incorporated Rule 502 and said, hey, as
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part of your 26(f) conference talk about 502 issues. We did
that. We came to ground on 502(b). We don't see any
circumstance here that changed.

The third point, that is probably the most important,
is that if Allergan got its way and got this 502 (d) order now,
I don't know how we would resolve any privilege issues in this
case ever, and the privilege issues are going to —-

THE COURT: Why is that?

MS. SHARP: These privilege issues would get kicked
down the road further. We wouldn't know. So if Allergan
produces, in Mr. Stock's example, produces 100 out of 150
challenged documents, of those hundred we could start building
our case, we could start building a brief or a deposition
around those documents, and only find out in the deposition
that they now take the position that that is privileged, after
having taken a look at it. We are not talking about the first
look here that 502 (d) contemplates.

We are talking about the second look here, when we
have challenged it and they still take the position, eh, it's a
wobbler so we are going to produce it, and we only get to find
out on the fly at a deposition or after we have filed a
briefing with the court that that document is then clawed back.
That just doesn't seem workable from our perspective.

MR. STOCK: Respectfully, I would disagree. First of

all, that problem, it already exists under 502 (b); but they may
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have documents in the production that were inadvertently
produced, and they take the risk that that document will be
clawed back. So that's a problem that the federal rules
already contemplates.

And it's worth the tradeoff, because what it does, the
number of documents used in an antitrust case has got to be
less than one percent of the documents produced or looked at.
Maybe it's one-tenth of one percent. So that's a great
tradeoff to have, to allow documents to be efficiently produced
and then only escalate disputes when they happen.

In this particular example, if you were building your
case around a document that we produced and, you know, it later
is teed up as a privilege issue, then it will go before the
court; and the number of issues that go before the court would
be much fewer than would go before the court in the absence of
a 502(d), and you would get the documents that much quicker and
you would get to see them during the dispute with the court,
instead of it being an in camera kind of situation. So I think
it's dramatically more efficient to have this 502(d).

To address Your Honor's point about whether it needs
to be at the beginning of the case, in the beginning of the
case we did not have all of the attorney custodians that have
since entered into the case. That is what kind of broke, you
know, the straw that broke the camel's back, in terms of the

massive number of privileged documents. We did not —-- we did
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ask for a 502(d) during the meet and confer, and they declined;
and that wasn't worth escalating to Your Honor at that time,
before we knew we were going to have all these attorney
custodians.

Now that we have all these attorney custodians and we
have a deadline coming up, there is a premium on efficiency and
getting these documents out of our hands and into their hands,
and the 502(d) will dramatically speed that up; and there is no
prejudice to the plaintiffs, of getting copies of documents
that, so that we don't have to spend dozens of hours looking at
them when we are fully prepared to release them. It just
magnifies the number of disputes and slows down the document
production process.

MR. SOBOL: Your Honor, may I be heard when it's
appropriate?

THE COURT: Yes. I would like someone to address
whether or not my comments before, whether they are not
pertinent or correct with respect to the difference between the
defendants holding back certain documents as definitively
privileged and letting other body of documents go out.

MR. SOBOL: That's the point I wanted to make.

THE COURT: Okay.

MR. SOBOL: First, let me make clear, if what the
defendants are proposing is they are going to produce to us all

of their documents unredacted, I have no objection to a 502(d)
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order.

MR. STOCK: Obviously, we are not proposing that.

THE COURT: Right. Okay.

MR. SOBOL: Now that we have established that, now we
know exactly what's going on, because now it's called
cherrypicking. Right? They are going to produce to us
documents that they may or may not use in the future -- which I
will turn to in a moment —-- and withhold other things, right,
and, therefore, we are put in the situation where they are
cherrypicking. Right.

Also, the problem they are suggesting here is that now
we don't know —-- this problem, about the scope of what it is
that they have decided to cherrypick, gets kicked down until we
get their trial exhibit 1list, because that's when we find out
the documents they are going to use at trial.

THE COURT: No. The ones they would be withholding as
privileged and not producing under 502 (d), you could challenge.

MR. STOCK: Exactly.

THE COURT: Right? You don't have to wait until the
trial.

MR. SOBOL: Right now I'm just talking about the
bucket of those they have cherrypicked and decided to give to
us now, we don't find out whether or not they are going to use
them or not until we get their trial exhibit list, like in

December for our January trial. Right? So that's —- talk
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about kicking a can down the road. What are we supposed to do

with it then?

THE

COURT: Ms. Sharp suggests we might find out at

the deposition.

MR.

MS.

MR.

where these 5

STOCK: I think that's exactly right.
SHARP: Perhaps.
STOCK: That's what happens in these other cases

02(d) orders are issued, is that once they are

used at a deposition, then it either gets resolved or teed up

to the court.
MS.

the defendant
MR.

deposition.
MS.

MR.

SHARP: But we are talking about documents that
S want to use.

SOBOL: That's if they decide to use it at the

SHARP: Yes, that's right.

SOBOL: If I do my cross—-examination and I sit

there and say, okay, I'm going to bring this guy to trial, so

I'm not going to use my documents now, no. When I'm going to

learn about whether or not they are going to use something that

they cherrypi
exhibit list.

THE
saying under
the opponent

wants to use

cked will be in fact when I get their trial

COURT: Let me just answer to this. So you are
502(d) if you want to use it at a deposition, if
wants to use it —-- in this case, the plaintiffs

it at a deposition —-- you could use it.
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MR. SOBOL: Sure.

THE COURT: And you wouldn't know -—-

MR. SOBOL: What else they have.

THE COURT: —-- if the defendant is going to be
asserting privilege about it until later? 1Is that your
understanding?

MR. STOCK: ©No, not at all. That's exactly how it
works under Judge Peck's order, is that once they introduce a
document that they like, that they want to use at a
deposition —-

THE COURT: That they want to use?

MR. STOCK: Right.

THE COURT: It doesn't matter who wants to use it? If
anybody wants to use it, then there is a ruling if there is a
dispute?

MR. STOCK: That's right. Sure.

MR. SOBOL: So understand what the hypothetical is
here. So they cherrypick the documents that they know don't
hurt them. They give them to us. So which of those documents
am I going to use at a deposition? Probably not many. Right?

But they may want to, and I won't know about that
until the trial exhibit list. That's the way this rolls.

Now, in terms of —--

THE COURT: ©Now, they want to, but they -- how does

that hurt you?
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MR. SOBOL: If they want to use one of their
cherrypicked documents that they have produced to us, that they
think don't hurt them or help them —-- those are the ones they
are going to give us, right —-- we find out that they plan to
use that when they put it on their trial exhibit list, right?

THE COURT: Yes?

MR. SOBOL: And then at that point —-- in December, or
whenever we get their trial exhibit list -- that then tees up
the question, when we say, well, wait a second, now that we
know you are going to use that, we need to challenge whether or
not you have produced everything within the scope of that
document because now is the time, according to the way that
they would have this roll out, that now that they are getting
to use the document, we identified they are using the document,
that's when we figure out the scope of what it is that they did
not give to us. That's when we are trying to figure that out,
because this is not one of the situations you are trying to
avoid cherrypicking. Instead —-

MR. STOCK: Your Honor --

MR. SOBOL: Wait. The way this normally happens is
they produce their documents during discovery and when we get
the documents in discovery that's when we are challenging the
scope of the waiver, during discovery, so that this is not
something that happens three weeks before trial. That's the

fundamental difference of what's going on here.
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THE COURT: Okay. What about the common use of the
502 (d) order, 502(d). You don't normally use that at all, or
you are opposed to it?

MR. SOBOL: I have never used it because the kind of
cases that I have, it's a situation where it creates precisely
this problem; and I used to do a lot of other civil litigation,
right, where it would actually make an awful lot of sense at
the very beginning of the case for people to say this is what
we are going to do, because there is not an awful lot to be
concerned about cherrypicking. 1It's also, people have
identified the volume of what's going to be produced.

So here, there is no —-- there are no ground rules
right now, at the beginning of the litigation, where they are
saying the scope of what they have to produce. They are making
internal decisions and just making decisions one way or the
other regarding what they are going to produce to us; and they
are doing their job, by being zealous and making sure they
exercise rights to not produce that which they believe might be
harmful to their client. I understand that. That's part of
the adversarial process.

But that's why you don't use a 502(d) in this
situation. If in the beginning of the case we said they agree,
they are going to produce everything about the citizen
petition, period, and having agreed to do that, then there is a

502(d). Oh, okay. But that's not what they are suggesting.
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MR. STOCK: I completely, respectfully disagree, Your
Honor.

First of all, the vast majority of these documents at
issue are not important, and that is the main reason we want
the 502 (d), because it is a waste of everybody's time for us to
spend dozens, maybe hundreds of hours going over unimportant
documents because we don't want to waive the privilege. Number
one.

Number two, if what Mr. Sobol is afraid of happens and
we produce a document that's very favorable to us, then he
could use it at a deposition. Hey, this is a great document
for Allergan, let me put it in front of the executive
responsible for Restasis, let me see about this document. When
was this document created? Were lawyers involved? What other
documents were created about it?

That's why this makes so much sense, because we can
ignore the hundred documents that don't matter, focus on the
one that matters, ask about it at deposition; and then we can
have a discussion about it, when he has already looked at it,
instead of having hundreds of in camera discussions with the
court as to whether this document is privileged or not.

MR. SOBOL: Well, understand, Your Honor, anybody who
is skilled at deposition isn't going to be creating a record
for the opponent to use at trial.

MR. STOCK: You need to prepare your cross. If you
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see a bad document for you, you need to ask the witness about
it before he is on the stand.

MR. SOBOL: No, put him in the box. Put him in the
box.

MR. STOCK: You can send us a letter about documents
that you would like us to make a privilege call, and we will do
that.

MS. SHARP: And thus identify our work product? That
is not how the process works.

MR. STOCK: You're afraid of us giving you documents.
I don't understand. They don't want us to give them documents.

MR. SOBOL: So the other issue, Your Honor, that
Ms. Johnson correctly points out is that under the current
process that the parties agreed to at beginning of the case, if
there is a clawback request, the clawback request is narrowly
tailored to the circumstances where it was inadvertently
produced.

Under the 502 (d) order that was proposed in these
circumstances, there is no limitation to the clawback. That's
also another problem.

Now, I wanted to take this back, because what we were
trying to figure out was what the most efficient process is.

If we go back to the process we were trying to identify before,
where we articulate what the ground rules are and then there is

at least a first wave of a rereview, to see whether or not what
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has been done so far is 90 percent accurate or seven-tenths
inaccurate —-- which so far it is, right —-- then we will know
where we are, and that's what I suggest we do.

MR. STOCK: What I'm saying, Your Honor, is that I'm
happy to work with them on guidelines; but, number one, I don't
think that's the way that these issues are teased out
efficiently, to talk about guidelines in a way that's divorced
from the actual documents. They are not going to get to see
these documents and we are going to talk about guidelines? It
doesn't real make a lot of sense to me, number one.

And then, number two, as I said, the real difficulty
here is applying the guidelines to the documents. That's what
takes dozens, if not hundreds of hours. We can agree that
documents that are predominantly for a business purpose are not
privileged. Guess what? That is really not helpful because
that is going to take thousands of hours, to figure out if it
was predominantly for a privileged purpose.

So our solution, where you have the 502(d), they
challenge specific documents, we give them as many as we can,
they can ask for in camera inspection of the rest, that's how
courts have resolved these questions. Almost all these cases
cited by both parties involve in camera inspections by courts.
No one tries to decide these issues, you know, in a vacuum
without getting a sense of, well, let's see if that document

really looks like it was intended for a legal purpose.
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And the way to avoid the court being overwhelmed with
those in camera requests is to have the 502(d). Let the
parties worry about these documents, the vast majority that

don't matter; and then dramatically narrow the dispute for the

court. That's what's going to be efficient.

THE COURT: Counsel, let's take ten-minute recess.
Okay.

(Recess.)

(In open court.)

THE CLERK: All rise. Thank you. Please be seated.

THE COURT: All right. Let me just take a couple more
minutes on this issue, and then we need to do the other issue
and a few other things.

So let me ask whether the parties would agree to a
502 (d) order that was limited to the citizen petitions and
draft guidance area. That group of documents are the ones, not
all the documents in the case, but that group. That would mean
producing, though everything, not holding anything back at all,
but only in that category.

Is that something Allergan would consider?

MR. STOCK: No, Your Honor. We would like the 502 (d)
order so that we can release —-

THE COURT: Only those ones that you want to release.
All right. Never mind. So that didn't work.

MR. STOCK: Nice try.
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MR. SOBOL: Never mind.

THE COURT: I said to my clerk this will not work.
So. All right. I tried.

What I'm struggling with right now, because I don't
really want to delay this, is whether or not there is any
possibility of a meet and confer working here to narrow down
the issues, either for me or if we need to send this out to
someone else to look at all the documents.

MR. SOBOL: If I may, Your Honor?

THE COURT: Without my deciding whether or not a 502

order should be imposed.

MR. SOBOL: In my view, if the 502(d) is taken off the

table and the parties are left where they were, which is their
pretrial order and 502 (a), then, as we have suggested, there
probably is a need for a meet and confer on the standards,
letter briefs. There is probably also some help in terms of
the meet and confer on the scope of the document review that
would occur, whether it's the 140 and what the consequence is
after that. So I think that's what we suggest.

THE COURT: Okay.

MR. SOBOL: Fair enough?

MS. SHARP: Fair.

THE COURT: Okay.

MR. STOCK: Your Honor, I think our side conferred,

and we don't think this discussion over the standards is a
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fruitful avenue because it's divorced from the actual
documents.

THE COURT: Well, what you have been saying about that
was quite impressive to me, and I am concerned about that. I
think I'm understanding what you are saying, and, if in fact
the lawyers have a standard, I could say the standard now
wouldn't take long to say it, but the issue is how it would
apply in a particular case; and what I'm concerned from what
Mr. Stock said is that for any single document you may need
information beyond the face of the document to know whether
it's privileged. This does happen. So if that's the case,
what have we accomplished, anything? So this is what I'm
concerned about.

MR. SOBOL: I think in the vast majority of situations
document review and privilege are decided by the four corners
of the document itself. 1It's fairly rare. There are probably
are times where you need to go beyond it.

THE COURT: Yes.

MR. SOBOL: Rather than talking about -- and this was
suggested by one of my co-counsel —-- the kinds of examples we
have seen already are the kinds of situations we would think
clearly the documents should have been produced and where the
seven of the eight end up being produced immediately, as in the
example, are discussions about the science or whether or not

particular arguments should or shouldn't be made in the citizen
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petitions. That's not the rendition of legal advice, certainly
not in this situation.

That's certainly the kind of thing what we thought a
dialogue between the parties and an agreement or not with you
about what the standards are that helps educate people.

THE COURT: The other thing that just occurred to me
is that if you have this body of documents that was produced
after a rereview, those documents would become exemplars of
what should be produced.

MR. SOBOL: Exactly.

THE COURT: So there is no reason not to look at 150
documents to see whether or not they fall within the category
of the documents that have been produced.

MR. SOBOL: Right.

THE COURT: Would you agree with that, Mr. Stock?

MR. STOCK: I think that's exactly the right
procedure. They have identified 150 documents, let us look at
them, and we will produce what we don't think is privileged.

THE COURT: Okay. Let me do this. Are you finished?

MR. SOBOL: I guess what I would say is we would like
them to be doing that on the basis of a set of criteria that
the parties either agree or that the court has ordered, because
if we are doing that in the abstract right now, then we don't
know what is behind their decisions, which is a distinction of

what the appropriate principles are. That's the concern that
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we have.

THE COURT: Okay. All right. Counsel, let's try
this.

Without making a definite, final ruling on the
applicability or whether I should issue a 502(d) order, let me
just say I'm very skeptical about it. So let's proceed on that
basis and ask you to do this meet and confer, as the plaintiffs
have suggested, and go over at least these 150 documents that
have been identified.

I'm a little unclear about these concentric circles of
other categories of documents and how that will all play out,
but maybe you can try to identify that for Allergan as well, so
that we know what the world of dispute is really here because I
want to know whether, as Mr. Sobol called it, whether we need
to privatize some document review here. Okay. So I will leave
that to you, and I will leave that to you for the briefing.

Let me switch to something I was going to say at the
end of this conference because we were talking about briefing.
We had a small dispute about discovery motions that led to
Allergan asking for more time and because Allergan indicated
that it thought I had not authorized full briefing for the
discovery motion.

So here is what I wanted to say about that. The most
important thing, of course, is that the parties agree in

advance on whatever format it is that they choose to brief
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something from the discovery.

I would like to read to you from the minute entry from
the —— I don't know if anybody ever looks at these —-- the
minute entries from the November 5, 2018 conference. I said,
the parties are to fully brief, parens, by letter or motion,
close parens, disputes that require the court's attention by
December 6. So my idea was that you would decide that and you
decide it in advance.

So, in the future, if the parties believe it would be
helpful, they are welcome to fully brief the discovery issues.
I don't think we need such long page limits. So we will say
the moving brief and opposition brief should be limited to 15
pages and a reply limited to five. I think the moving party
should always file a reply. In other situations, like the 1199
issue that we had, I think, clearly letters are sufficient.

Frankly, I think that the issue that you want to tee
up now is not a letter motion. It doesn't have to be 15 pages,
but I do want to have the cases double spaced, et cetera.

Okay. So my own instinct on this issue is since you really
didn't brief the heart of these issues yet, I think it would be
helpful to me if I have more information. Then again, on the
timing, if you do this all in advance we won't have the problem
of having to extend time for the briefing. Okay.

So with respect to the final issue, which we did brief

very extensively, which has to do with the two consultants, let
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me just say I feel more comfortable that I understand the
issues that you have on that; and so, why don't I leave it to
you to present what ever else.

I think we started then with Mr. Stock, and if I have
questions I will ask.

MR. STOCK: Should I do it from here, Your Honor?

THE COURT: 1It's up to you.

MR. STOCK: I think I will because my colleagues may
be jumping in.

THE COURT: Okay.

MR. STOCK: So this is the issue of the consultants,
Your Honor.

THE COURT: Yes.

MR. STOCK: So like the issue we just discussed, I
think the key issue here, again, is application of the law
rather than identification of the law.

THE COURT: I don't think that's right.

MR. STOCK: You don't think so? Okay.

THE COURT: No. Well, because, at least with respect
to functional equivalents, it's not at all clear to me that the
Second Circuit is going to buy that, but so I think we have to
start with that.

MR. STOCK: Okay.

THE COURT: But if they do, then you will have to show

that —-- then it's the application, I agree with you.

MICHELE NARDONE, CSR —-- Official Court Reporter




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

. 04
In Re: Restasis

MR. STOCK: Okay. So let me address that then.

THE COURT: Okay.

MR. STOCK: I think in order to find for plaintiffs on
this, you would need to find for them on -- you would have to
draw at least three conclusions. First, on the functional
equivalent, you would have to say I'm not going to follow the
Flonase decision, I'm not going to follow the FTC versus
GlaxoSmithKline.

THE COURT: I can follow Ackert, which is a nice
Second Circuit case that, I think, supports the plaintiffs. I
mean there are other cases. The cases are pretty disparate,
aren't they?

MR. STOCK: I believe that Glaxo -- the FTC versus
GlaxoSmithKline and the Flonase cases are the most factually
similar to this situation.

THE COURT: So you are agreeing that the grand jury
subpoena case by Judge Kaplan is not similar because it's
criminal?

MR. STOCK: No, I do believe that's similar, but it's
not a functional equivalents case.

So in the functional equivalents area, the two cases
that are most factually similar are the Flonase case, which is
really on all fours with our situation, and FTC versus Glaxo
case, which is a D.C. Circuit decision, both of which are

incredibly similar. They both involve cross—functional teams
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at a pharmaceutical company, where members of the
pharmaceutical company had to involve outside consultants to be
part of the cross-functional team in order to achieve a legal
objective; and the court in Flonase and the D.C. Circuit in
Glaxo both found that it was not necessary to apply a rigid
interpretation of the functional equivalence doctrine, that
these were clearly cross—-functional teams, these consultants
played an important role in that functional team, and it was
very —— seemed quite easy for those courts to decide that
consultants like the ones that are at issue in our case are
functionally equivalent to employees that that should be
protected.

THE COURT: So how do you distinguish from the
functional equivalent of an employee and every consultant in
the world who might be hired by a client? Where is the line-?

MR. STOCK: I think the one place you can look to for
the line is was this group providing —-- were they part of an
integrated team to achieve a legal objective. That's what was
true in Flonase, and that's what's true here.

In some of the other cases, the consultant may have
been kind of on their own, doing their own review, like an
auditor or like a financial consultant in one of the cases. I
think that that is —- you need to look at whether the
consultant is really functioning as part of the legal team or

whether they are functioning as part of a cross—-functional
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legal team, or are they functioning as an outsider with their
own independent interests. So I think that's what makes the
difference in these cases.

The pharmaceutical industry is such a strong candidate
for protecting the privilege here. 1If you looked at some of
the documents, which we are offering to provide you with in
camera, you will see that King & Spalding is e-mailing these
individuals like they are just part of the team.

THE COURT: They certainly are. It was quite
surprising to me, to tell you the truth.

MR. STOCK: Well, it shouldn't be, because in Flonase
it was the same. It's clear —-

THE COURT: You think King & Spalding rely on one
district court decision to risk waiver of the privilege?

MR. STOCK: I think it's ordinary procedure that when
there is a particular expertise that you need, like in this
case, 1f we have a particular expertise that we need we bring
in a consultant, and they are part of the team. I think that's
ordinary procedure, where you are working on a legal project,
like a citizen petition.

So I do think it's pretty ordinary, and it doesn't
surprise me that the King & Spalding lawyers would be in
regular contact with these consultants and —--

THE COURT: ©No, that's not the point. The point is

not whether they are in regular contact. The point is whether
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or not their contact creates a privilege.

MR. STOCK: So I would say —-

THE COURT: I mean lawyers talk to witnesses. They
don't have privilege about every witness that they talk to.

MR. STOCK: So, respectfully, actually I would think I
would slightly disagree with that.

It's not a question of whether the privilege was
created. I think that is undisputed, that the privilege was
created. The question is whether it was waived when the
information was shared.

THE COURT: Fair, and corrected. Thank you.

MR. STOCK: If you look at these documents, you will
see they are privileged documents, putting aside the question
of waiver. Legal advice is being shared. Why is it being
shared? Because these consultants played a crucial role in
helping to shape the legal advice. So King & Spalding needs to
understand —--

THE COURT: So what does that mean, to shape the legal
advice? Of course a lawyer gives legal advice based upon all
kinds of investigation. He talks to witness, he talks to all
kinds of people; but he doesn't share or she doesn't share with
the people she is talking to the advice that she has given or
will give to her client.

She takes the information in. What she says to her

client, on the other hand, is privileged. What the client says
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to her is privileged. Where is it not a waiver to discuss all
that with an utter stranger to the case?

MR. STOCK: Well, so I think there is some blending of
the issues.

THE COURT: I see it as a stranger. Saying part of an
integrated team? These are not full-time employees of
Allergan. They are just consultants, like every other
consultant. I have struggled with this, as you can see.

MR. STOCK: Your Honor, I'm not really sure there is a
difference.

THE COURT: Between what?

MR. STOCK: 1In the real world between Allergan, which
has multiple campuses all over the country, to a New Jersey
team saying let's get one of our California Orange County
employees helping out with a citizen petition process, you
know, ten hours a week. Versus let's get, you know,

Mr. Hanford involved ten hours a week helping out on this
cross—functional citizen petition.

THE COURT: One reason is privilege and waiver. I
mean, that's a big reason.

MR. STOCK: The court in Flonase didn't think so.
Neither did the D.C. Circuit in GlaxoSmithKline.

THE COURT: Let's not belabor this. Okay. Anything
else?

MR. STOCK: Well, yeah. That's one of the questions
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that needs to be resolved, the functional equivalents question.

There is Southern District case law on this too. The
Copper antitrust case is also of the same mind. There is also
a separate doctrine, where you don't even need to reach the
issue of functional equivalents, which is was a lawyer reaching
out for information critical to providing legal advice.

And this is, you know, the Second Circuit in Kovel,
this is the Grand Jury case that you mentioned before from
Judge Kaplan. And here, it's a similar goal, I think.

The goal is really the language and the thought from
Upjohn about, well, you can't —- this is a very complex world
we live in right now. You can't give effective legal advice
unless you have access to all sorts of technical information,
and to deny —-

THE COURT: That has to do with the employees at
Upjohn, right? That has to do with protecting privilege when
we are dealing with not just, the old term, the control group
but also the lower-level employees. Upjohn doesn't have
anything to do with nonemployees, does 1it?

MR. STOCK: It was expanded —- the idea was expanded
in Kovel, and then it was expanded in Grand Jury.

THE COURT: Well, Kovel we are talking about the
interpreter and the accountant?

MR. STOCK: That's right.

THE COURT: Where else in the Second Circuit? Where
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else?

MR. STOCK: In Re Grand Jury.

THE COURT: In the district court.

MR. STOCK: That's right.

THE COURT: And that has not been expanded, and our
other courts in this circuit have said, well, Judge Kaplan was
concerned about criminal cases, and he says about ten times in
his decision, in this criminal case where the government has so
much power, we are going to expand the privilege.

MR. STOCK: So I would respectfully disagree with
that. First of all, I think, Judge Swain also issued a similar
decision in the Copper antitrust case.

THE COURT: Okay.

MR. STOCK: And, first of all, I would say it's not a
coincidence that every single antitrust case, that I could tell
from the briefing, it came out our way. It came out with an
understanding that in the modern world, you know, this is the
reality of the modern world.

So in Copper and in Grand Jury, if I can address your
Grand Jury point, I think what the court in the Grand Jury,
with Judge Kaplan in the Grand Jury opinion was focused on, it
was not in a criminal case. That was not what he was focused
on. He was focused on it was a case of public importance, and
that's why it was important to have the media team, you know,

providing input to the attorneys, so the attorneys understood
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the media implications of their legal decisions; and he
protected that.

And this is also a case of public importance. This is
not a private contract dispute between, you know, two parties.
So, actually, I think, this case, the Restasis case, 1is very
similar to the kinds of considerations that Judge Kaplan had in
mind in In Re Grand Jury. It's also a case where, well, if you
are going to make a legal decision about the citizen petition
you ought better know what the FDA thinks about that and you
better know how the FDA regulations —-

THE COURT: No, I don't believe there is anything in
the plaintiffs' papers that suggests that Allergan and/or its
lawyers should find out about that. The issue is whether or
not the communications remain privileged.

(Continued on the next page.)
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(In open court.)

MR. STOCK: But in Grand Jury, Judge Kaplan found that
those interactions between the attorneys and the PR firm that
were necessary to inform the lawyers' legal advice were
protected. And the same goes here where our end needed to
consult with these particular consultants with specialized
expertise about the FDA, about Capitol Hill, and you could take
those considerations into mind, just like the attorneys in the
Grand Jury case needed to keep in mind the PR issues when
coming up with legal advice. And so if this case really falls
squarely within Grand Jury, if you take the importance of the
Grand Jury context in —- in Grand Jury to be a case of public
importance, I don't see any distinction, any material
distinction between the reasoning that Judge Kaplan used and
the reasoning that we're using to justify protecting the
relationship between the attorneys and the individuals who are
supplying them with essential information to get their legal
advice.

Yes, he may be sharing a draft legal document that is
indisputably privileged to obtain input from these specialized
consultants —--

THE COURT: But let me ask one factual question that
needs to be firmed up.

So the plaintiffs have described Mr. —- is it

Live—-a-ly [phonetic] or Lively?
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MR. STOCK: Yes.

THE COURT: How do you pronounce it?

MR. STOCK: Lively.

THE COURT: Lively. Mr. Lively is a lawyer. You say
he isn't a lawyer. 1Is he a lawyer?

MR. STOCK: Well, that was a mistake by them.

Mr. Lively is an employee of Allergan.

THE COURT: All right.

MR. STOCK: And he is not a lawyer. He's a public
affairs individual.

THE COURT: All right.

MR. STOCK: But he retained Mr. Hanford, who has
expertise that Mr. Parrott can give you in more detail, but if
there's —— if that helps Your Honor's analysis.

THE COURT: Well, let me just ask you: Do you think
it matters whether or not these consultants were hired by
outside counsel, inside counsel, or someone else in an attempt
to comply?

MR. PARROTT: I think it -- it does matter. It's
relevant. It's relevant consideration, Your Honor.

THE COURT: Okay.

MR. PARROTT: And that's what the cases say.

And I want to just emphasize that these consultants,
Mr. Hanford and Mr. Pollock, they are not strangers to our --

these are not like third parties that have no affiliation with
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Allergan that somebody just picked up the phone and called.
That does happen in some of the cases, but that's not what
happened here. These were consultants who were retained by
Allergan and they have a confidentiality obligation to
Allergan. That's one of the key touchstones in Kovel,

Grand Jury, all the cases, frankly. What matters is, Are they
within the confidential sphere of discussion involving the
lawyers?

So to your question, Your Honor, I just want to
emphasize that because it's relevant to the question —-

THE COURT: But does it matter if they were hired by
outside counsel, inside counsel —-

MR. PARROTT: Yes.

THE COURT: —-— or someone else at Allergan? And you
said "yes," but you haven't told me, is there a range; is there
a binding detail or -—-

MR. PARROTT: So let me just give you the facts.
Okay?

THE COURT: Okay —-

MR. PARROTT: SO ——

THE COURT: —-- no. I want your —- first, I want to
know your opinion about what the legal standard is.

MR. PARROTT: Yes, I think it does matter.

THE COURT: Okay.

MR. PARROTT: It does matter.
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THE COURT: Okay. How does it matter, as between, for
example, being hired by an outside counsel or being hired by
inside counsel or being hired by an employee; which is most
favorable to your position?

MR. PARROTT: Well, you go to the root. You need to
go to the root of the communication. Why is this particular
communication being made? In Mr. Pollock's situation, he was
brought in specifically at the point in time when Allergan was
responding to the FDA's first draft guideline. The FDA did
something that was —-- that Allergan thought highly unusual and
it brought in this expert who was a former FDA director who had
extreme expertise and experience with these regulatory issues
and the science. He was perfect for this. And they didn't —-
Allergan didn't have somebody in-house who could do this.

So the lawyers —-- you look at the retention —-

THE COURT: Well, who hired him?

MR. PARROTT: So you look at the retention
agreement —-

THE COURT: Right.

MR. PARROTT: -- with Mr. Pollock. Mr. Burrows, who
was an associate vice president -- or associate general

counsel, I believe his title was, he signed that retention

agreement. So he —-- you can say Mr. Burrows hired him, if
that's how you want to look at it. But it was a collective
team decision. It wasn't Mr. Burrows picking up the phone and
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saying, You know, let's bring this guy in. It was —-

King Spaulding was consulted. The scientists were consulted.
They said, We need expertise here to make sure we're doing this
right; to make sure we're making the right arguments to the FDA
and not, you know, going off the reservation. So that's why
they brought him in. They made him sign the retention
agreement, and that had a strict confidentiality obligation
within it. So when there were communications —-- at that point
when there were communications between the lawyers and

Mr. Pollock that had legal advice in them or that asked him for
information so that the lawyers could evaluate the legal
positions Allergan was going to take, those are the
communications that are privileged.

We are not ——- I want to be very clear, we are not
taking the position that every communication with Mr. Pollock
was privileged. We cited examples in our brief where we
produced many documents where Mr. Pollock is just simply
providing information, and feel free to stand up, because I
want the others on our team to talk about this. But this is --
this is —— this is not a blanket privilege assertion we are
making. All we're talking about here is the mere involvement
of Mr. Pollock or Mr. Hanford waived the privilege.

As for Mr. Hanford --

THE COURT: So what are the documents that you're

saying that are not being withheld that have Pollock on them?
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MR. PARROTT: Do you want to —-

MS. REZABEK: Certainly, Your Honor.

So those documents we provided for the Court in, I
believe Exhibit 8 through 11 —-

THE COURT: Okay.

MS. REZABEK: —— should be the McKenney declaration.

THE COURT: Yes, okay.

MS. REZABEK: And there are two that specifically
concern Mr. Pollock, and the first one —-

THE COURT: Well, how would you characterize this
document as you are saying he did not have to withhold on
privilege grounds.

MS. REZABEK: So in the first document, it's simply
Mr. Pollock —-

THE COURT: Oh, well, let me ask you this: Are you
saying that they just were not privileged to begin with, it's
nothing about waiver?

MS. REZABEK: That's correct, Your Honor.

THE COURT: Okay. All right. Thank you.

All right.

MS. REZABEK: So the first document concerns an FDA
meeting that Mr. Pollock attended and found to be interesting
and relevant to Allergan, and so he brought that meeting to, I
believe, Mr. Burrows's attention and just said that he wanted

to talk about it and let him know how it went because that was
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a meeting that was not common for the FDA to hold publicly. So
that was —-

THE COURT: So was there —-- he discusses the meeting
with Burrows, with the lawyer?

MS. REZABEK: That's correct, Your Honor.

THE COURT: In the email?

MS. REZABEK: He says he wants to talk about it. He
doesn't —-- he basically gives ——

THE COURT: Well, I mean, did you withhold as
privileged whatever he said about the contents of the meeting?

MS. REZABEK: It seems from the email that they —-
they had a phone discussion about it, and they —-

THE COURT: Are you saying that is privileged or not?

MS. REZABEK: I think it would probably depend —-
that that conversation, it would probably depend on the
circumstances and how that related to the other works that
Mr. Pollock did for Allergan with respect to responding to
the FDA draft item. But certainly the fact that Mr. Pollock
attended a public meeting that was held by the FDA and found it
interesting, I think we would agree that that of itself and
that —- on the face of the document would not be privileged.

The second document, if Your Honor would just give me
one second, 1is Mr. Pollock providing to, I believe again it's
Mr. Burrows, an FDA presentation on biopharm -- I don't want

to butcher what the topic of the presentation was, but if
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Your Honor will give me just one moment?

(Pause in proceedings.)

MS. REZABEK: The presentation that was held by the
FDA on biopharmaceutics of drug delivery systems. And that's
something that circulated to several of the attorneys and a
couple of Allergan employees, and then eventually sent from
Mr. Burrows, Allergan's in-house counsel, to Mr. Pollock, and
that's another example of a document that we produced that
involves Mr. Pollock.

THE COURT: I will give some time if Ms. Sharp wants
to respond, but let me just finish up here with Allergan on
this point, because I do not want to...

Well, go ahead. Anything else?

MS. REZABEK: No.

THE COURT: Okay.

MS. REZABEK: Those are the —-

THE COURT: All right.

MS. REZABEK: I would say those are the two.

THE COURT: All right.

So now, Mr. Parrott, you said that King & Spaulding
was consulted before hiring Mr. Pollock. Ms. Markus of
King & Spaulding did not say that. She simply said I
understood —-- I understand that Allergan's in-house legal team
retained certain consultants with specialized expertise,

including Mr. Pollock and Hanford.
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Is this a new fact you want to add to the mix?

MR. PARROTT: I'm not certain whether —-- I'm not
certain who made the recommendation, who was the first person
to say Mr. Pollock, Robert Pollock would be perfect for this.
That's not in the record, and if I suggested that, I misspoke.
I apologize for that.

THE COURT: Okay.

MR. PARROTT: But what matters here is that
Allergan's in-house team ultimately is the one that made the
representation. But the engagement, the engagement of
Mr. Pollock, and that does matter because it shows that the
lawyers needed this particular help, his assistance in
specialized information.

As for Mr. Hanford, a little bit of a different
situation. The company went through an acquisition, as
Your Honor may know, around 2015, by Actavis. Several of the
Actavis management folks came over to Allergan, including

Mr. Bailey, general counsel; Mr. Lively, who you asked about

who was the director —-- the VP, director of government affairs.

They had worked with Mr. Hanford at the time it was Actavis,
and when the corporate reorganization at Allergan occurred,
they said, Let's make sure —- Let's continue to work with him
and they worked with him for a number of purposes.

One point that the plaintiffs make in their reply

brief for the first time, which we haven't had a chance to
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respond to, is that Allergan has a large government affairs
team. That's just not accurate. They have our org charts.
They know the size of the government affairs team. It's

Mr. Lively and three individuals. That is a small government
affairs team. Allergan does not have a lot of lobbyists —-

THE COURT: Does it matter?

MR. PARROTT: Well, it does matter because —-

THE COURT: Why?

MR. PARROTT: Because —-- because in this particular
instance, they said, Let's involve Mr. Hanford in the Restasis
situation. This is an extremely complex regulatory situation
where you had the FDA doing things that Allergan thought was
highly unusual. You had Congress, which was also involved
looking at what the FDA was doing and oftentimes critical of
the FDA. You had Executive Branch issues, and so Allergan
needed somebody with —-- able to see the forest through the
trees, so to speak, and who was in Congress, knew the
personalities, knew what was going to happen if Allergan took
particular positions. And so the lawyers said, Let's involve
Mr. Hanford in the Restasis situation. He was already on
retainer. Introduces the consulting agreement. That also had
the strict confidentiality provision. That's extremely
important here. He was not a stranger to Allergan. He worked
continuously with Allergan, and they relied on his expertise.

Again, with Mr. Hanford, we have produced the
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communications between Mr. Lively and others with Mr. Hanford

that are not privileged —-- that did not originate from the
lawyers. That's an important distinction here, because what
matters —-— and if you look at Grand Jury, the In Re: Grand Jury

case on this, what matters is what is the origin of the
communication?

It is somewhat arbitrary. Judge Kaplan admitted that.
Yes, to an outside observer, it's hard to draw this line. But
what matters is, Did the lawyer reach out for specialized
information? The plaintiff has put at issue two documents
where Mr. Bailey, the general counsel, and other lawyers
in-house, including Mr. Poche, who is a head of the
intellectual property group at Allergan on the in-house side,
were emailing about particular privileged issues. I don't
think there's any dispute that the original emails were
privileged. But then they involved Mr. Lively, who is the VP
of government affairs, and he forwarded those emails in these
two particular instances to Mr. Hanford. In one it's just to
Mr. Hanford, and in another it's to Mr. Hanford and one of
Mr. Pollock's colleagues. The reason —-— Mr. Lively claims in
his declaration, the reason he did that was because he was
relying on Mr. Hanford as, essentially, part of his team that
was involved in responding to these Restasis issues which had a
lot of government affairs and regulatory considerations that

they wanted Mr. Hanford's advice on.
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COURT: All right. Let me use —-- let's do an

example: There's an email dated July 30, 2015 from Mr. Hanford

to Mr. Moxie

and Ms. Condino. It's described as an email

providing information in order to obtain legal advice of

counsel regarding interactions with government officials.

Is Mr. Hanford seeking legal advice from Allergan's

counsel or is Mr. Hanford providing information so that

Allergan's attorneys can provide effective legal advice?

MR.

PARROTT: Your Honor, are you reading from the

privileged log that's at issue in this case?

THE

MR.

THE

COURT: Yes.
PARROTT: If you could just tell me the —-

COURT: I think it's Page —-- okay. Page 9 of the

log, I believe.

MR.
the McKenney
THE
MS.
THE
MS.
THE
MS.
THE
MR.

THE

PARROTT: And this is Exhibit 7, I believe, of
declaration.

COURT: I understand. I've lost it —--

SHARP: Yes, it is.
COURT: Page ——- yes.
SHARP: Exhibit 7.

COURT: Exhibit 7.

SHARP: Yes, Page 9.

COURT: Thank you.

PARROTT: And what's the entry on that? Well -—-

COURT: 7/30/15, an email providing —-- the
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description is an email providing information, presumably from
Mr. Hanford, in order to obtain legal advice of counsel
regarding interactions with government officials.

MR. PARROTT: Right. I don't —-

THE COURT: What's going on? I don't understand it.

MR. PARROTT: Well, so here's what we would need to
do: I don't have that particular document in front of me
today.

THE COURT: Oh, okay.

MR. PARROTT: But what we would need to do is to look
at that document, read the four corners of it, and if it's not
clear what's going on, we would need to do further
investigation outside of the four corners of the document.

So, for example, that could be the reason -— I'm
speculating here —-- but that could be an email where
Mr. Hanford said, Pursuant to the phone call we had earlier or
pursuant to the call we had yesterday or a meeting or whatever,
here's some information that you asked for. Or, you know, he
could unilaterally be bringing information to the lawyers'
attention precisely because he knows what they're working on
and what legal issues they're drafting.

THE COURT: So 1is the point that he's acting as
functional equivalent or —-- what is he in that role?

MR. PARROTT: Yeah. We —-- our position is in that

role, he is functionally equivalent to an Allergan employee
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because he's filling a specialized role that Allergan needed,
that the lawyers needed, and that other Allergan employees
otherwise couldn't afford.

MR. STOCK: But he also could be providing
information under the Grand Jury and under the In Re Copper
standard, information essential for the provision of legal
advice. Because if this related, for example, to a citizen
petition and the authors of the citizen petition, those
drafting the legal strategy needed to know something about --
about, you know, the topic reference, then that would be
protected under —-- in the Copper Antitrust case and in the
Grand Jury case. So I think there would be -- both rationals
would apply.

THE COURT: Okay.

All right. Anything else, Mr. Stock, or anyone else
on Allergan's side —-

MR. PARROTT: No.

THE COURT: ——- before I hear from the plaintiffs?
MR. STOCK: The only thing I want to add, Your Honor,
is it really -- I don't think we should have the notion that

it's really just the Grand Jury case by Judge Kaplan that
supports this reading of the law. It is the Copper Antitrust
case. There's a case, Crane in the District of Massachusetts.
There's, again, the two pharmaceutical cases that are by far

the most closely related to ours, Flonase and GlaxoSmithKline.
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I mean, I really do think that there's a groundswell, and I
would think it fair to say it's the majority opinion that this
is kind of how you should look at privilege in a
multifunctional team and complex regulatory environment. So I
think there's —-- there's quite a lot of cases. We could talk
about more of them, but I think you have —--

THE COURT: Okay. I got it. Thank you.

Ms. Sharp?

MS. SHARP: Thank you, Your Honor.

Not surprisingly, we don't agree with the groundswell
on the issues. The Court —-- I think the first question the
Court asked is, Where is the line as the consultants? And as
we explained in our brief, we think that
Magistrate Judge Francis's decision in Export & Import Bank
supplies that line as it pertains to the functional equivalent
doctrine. And so without belaboring that, you know, there are
three factors there and the holistic question under the
functional equivalent doctrine is does this person -- you know,
does he walk like a duck and talk like a duck? Does he walk
like an employee and talk like an employee? Is he standing in
for an employee?

And the reason that the Copper Antitrust case is not a
good analog here, and similarly Grand Jury isn't either for
similar reasons. Copper Antitrust involved a Japanese company

that was confronted with a trading scandal. They were in
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full ——

THE COURT: Who was the judge on that?

MS. SHARP: Judge Swain.

THE COURT: Okay. I have the cases in my mind more
by who the judge is than maybe by the name of the party.

MS. SHARP: Sure, it's Swain, S-W-A-I-N.

THE COURT: Okay. Thanks. Yes, I know Judge Swain
very well. She was a bankruptcy judge in our district. We
were very —- okay.

MS. SHARP: Well, now she gets to preside over
antitrust cases and trading scandals.

And in that circumstance what was happening is there
was a Japanese company that was confronted with the hellfire
associated with the trading scandal and all kinds of inquiries
and investigations. And what they said there was, We are
completely out of our depth. We have no idea how to manage
this crisis. We are bringing in a consulting firm who is going
to fix this for us. That's different from our perspective than
bringing in garden-variety consultants who are providing some
input, relativity sporadic, not necessarily on any sort of
routine basis.

And just to go through the functional equivalent
factors quickly, with regard to Mr. Pollock, no primary
responsibility. He appeared to be a fellow who weighed in on

things and provided some input. That's fine. But that doesn't

David R. Roy, RPR, CSR, CCR
Official Court Reporter




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

. 88
In Re: Restasis

look like an employee from our perspective. He helped with
Allergan's response to the draft guidance, perhaps. What we
have seen in the documents so far is that he was weighing in on
issues like science. So again, we would challenge the
underlying premise that there's necessarily privileged
information being passed to or from him because he's mostly a
science guy, from what we can tell.

But he didn't coordinate that draft guidance, the
response to draft guidance. Ms. Standerwick at Allergan did.
He didn't sign the comments to the draft guidance. Mr. Spivey
did. And other folks at Allergan had leadership roles.

The Steinfeld case, and I can't remember the judge on
that one, Your Honor, I apologize, pointed out that the
consultant there continued to use his own email, continued to
use his signature block that says, you know, I'm with such and
such consulting firm. That's true as to Mr. Pollock, too.

With regard to the declarations that Allergan
submitted, what they basically say in essence, Mr. Burrows's
declaration says that Mr. Pollock both evaluated legal
developments and provided information —-

THE COURT: Slow down a little Dbit.

MS. SHARP: My apologies.

What the declaration says is that Mr.Pollock
evaluated legal developments and provided information and

advice. That's providing input. That's not making decisions.
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That's not being an employee.

As to the duration of the relationship, very short
term. From what we can tell from the privilege log, almost all
of these communications in question are from a two- to
three-month period in 2013. That's not the kind of continuous
relationship that Judge Francis laid out in the Export & Import
case. He's not a full-time employee; didn't have a desk at
Allergan; didn't have an office at Allergan. As far as we can
tell, did not seek out legal advice from Allergan's counsel,
perhaps providing input. And bottom line, as to the functional
equivalent as to Mr. Pollock, we can't see anything that he did
on his own that was just not part of the team.

Now as to the team standard versus Export & Import,
it's true that Judge Brodie in the Flonase case acknowledged
that she adopted a broader view of this exception to the waiver
rule, but there's no suggestion that any Court in this district
has said, That's right. Flonase is the standard that we should
apply rather than Export & Import. And as I think Your Honor
alluded to initially, it is even in question, Judge Nathan in
the Church & Dwight case raised the question about whether the
Second Circuit would even allow any such exception,
particularly given the way the Second Circuit has dealt with
privilege exceptions in cases like Ravenell and Ackert. So
that's one thing.

The last thing on Mr. Pollock is this: We did —-
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Mr. Parrott's right, we challenged two emails in our motion and
we —— subsequently after doing the briefing, we found another
document that Allergan had withheld in some circumstances and
produced in full in another circumstance. So we had a pair of
documents, one with redactions, one without. So we got to peek
behind the curtain, and what we saw in that document, which we
brought to Allergan's attention as soon as it came to ours, was
that the discussion was about science. And when we asked
Allergan, So is this one privileged or not? They said, No,
this one comes off the log as well. So we're three for three
in terms of the documents that we have challenged so far. But
we haven't seen any indication in the log that any of these
other documents would be any different. That's as to

Mr. Pollock.

As to Mr. Hanford, very briefly, very similar analysis
under the Export Import case, in that we haven't seen and
Allergan has not even tried to meet the Export Import standard
by laying out how these folks met the criteria that are set
forth in that case. We don't see them having responsibility
for any specific topic. The declarations are much the same in

that they suggest that he evaluated and provided input

sometimes. His work in relationship with Allergan, as far as
we could tell, was quite sporadic. What the declarations —- I
think the word the declaration uses is "oftentimes." That, to

us, doesn't mean the continuous and close working relationship
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set forth in Export Import.

I think we conflated a little bit in the discussion
the functional equivalent doctrine, which I've now addressed,
and then the question of whether we spoke when necessary to the
provision of legal advice. That's the Grand Jury case, and
needless to say, we agree with Judge Kaplan in the sense that
he very severely limited that case. And I think the Ravenell
decision we site, which in turn cites the actual —-

THE COURT: Judge Gold, right?

MS. SHARP: Correct. Yes, Your Honor.

(Continued on the next page.)
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(In open court.)

MS. SHARP: As that decision pointed out, In Re Grand
Jury, as far as we can tell, has arguably extended the
privilege deferment in this regard. As Judge Kaplan pointed
out in that decision, it wasn't based on some new reading of
the law.

What he said is it was based on, quote, the broad
power of the government, and then he goes on to say things like
and the fact that, quote, the media, prosecutors, and law
enforcement personnel in cases like this often engage in
activities that color public opinion. Highly different set of
circumstances.

THE COURT: All right. Anything else on the motion?

MS. SHARP: Last point I will make on the necessary
provision. What Mr. Parrott said, I think he was referring to
Mr. Hanford when he said we need some help. That's not the
standard. The question under Kovel and Ackert is not whether
these folks are just useful. They need to be absolutely
necessary.

MR. PARROTT: Your Honor, we have submitted
declarations from the lawyers and Mr. Lively, who worked with
these people. They say their input was necessary. That is the
evidence that's before you. So I don't understand why the
plaintiffs take the position that there is no support for that

point we are trying to make.
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The suggestion that we are off the reservation with
the law, it's not true. If you look at Kovel, the Kovel
decision is directly a lineage of Upjohn from the Supreme
Court; and Your Honor is correct, that Upjohn did not involve
third parties, but what Upjohn was focused on is, okay, what
matters here? The Supreme Court said we want to encourage the
public policy of free flow of information to the lawyers so
that they can keep their corporate clients in compliance with
the law.

It's not a far extension of that. That's why cases
like Kovel, Grand Jury, Copper, say, okay, when there is a need
to bring an outside party in, as long as you do it the right
way, as long as it's not a stranger to the company, then that
person can also be within the privilege. So that's why we
think we are squarely within Second Circuit and Supreme Court
law.

As to the point that the involvement of these
individuals hasn't been continuous, again, that's inconsistent
with the factual record before Your Honor. We went to the
trouble of creating specific privilege logs in the exhibits so
that Your Honor could see what documents are at issue with
these individuals. You will see there are points in time when
these individuals were brought in for the specific purpose that
they were needed, and there are lots of documents at that point

in time.
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So it's correct, these individuals are not employees.
They are not constantly involved in Allergan's business, but
when they are brought in for the purpose that they are needed
for, the continuous involvement standard or requirement is met.
And again, the declarations before Your Honor explain this.

The lawyers relied on these people when they were
involved in the projects at issue. The notion that they were
not integrating into the team, again, is inconsistent with the
evidence. The declarations from these individuals at Allergan
and outside counsel, Ms. Markus at King & Spalding, say that I
work this these people as a team, I treated them as a member of
the team. That's why they are not strangers. They were
brought in specifically for this purpose, and Allergan did the
best they could to make sure they were within the privilege.

MR. STOCK: One last point I wanted to make on that.

I do want to disavow the court of this notion that there is
some difference between the law being applied in the Eastern
District of Pennsylvania or the D.C. Circuit and here. I think
it's the same law. In fact, Flonase cites Copper and Judge
Swain's decision in Copper Antitrust.

THE COURT: And she distinguishes Export-Import,
right?

MR. STOCK: That's true.

THE COURT: She said we are not following that.

MR. STOCK: That's true.
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THE COURT: It's the New York decision. It wouldn't
be the first time.

MR. STOCK: Copper is a New York decision too, and
Grand Jury is a New York decision too. I think the Kovel
Second Circuit decision in no way limits the principle to
translation. It's much broader than that. I think courts,
many courts, have recognized that.

So I just want to highlight that this is a consistent
pattern among all courts looking at antitrust cases, looking at
the pharmaceutical -—-

THE COURT: Do you think antitrust and/or
pharmaceutical cases are different —-

MR. STOCK: I think that —-

THE COURT: —-- in this regard?

MR. STOCK: So Flonase and Glaxo are the
pharmaceutical antitrust cases. The law that they apply, I
think, would clearly protect our documents. Copper is also an
antitrust case.

THE COURT: What I'm asking you, is there anything
about this type of case —-

MR. STOCK: Yes?

THE COURT: —- and how it would yield a different view
on exceptions to the attorney-client privilege?

MR. STOCK: Yes, I do believe that's true.

THE COURT: Tell me.
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MR. STOCK: First of all, the pharmaceutical context,
I think, is a fairly no-brainer for the cross-functional, the
importance of a cross—-functional team, the need to bring in
consultants to be part of that cross-functional team; and I
think the judge —- which was it -- the judge in Flonase —-

THE COURT: Judge Brodie.

MR. STOCK: Brodie, she says in applying the principle
set forth by the Supreme Court in Upjohn, there is no reason to
distinguish between a person on the corporation's payroll and a
consultant hired by the corporation, if each acts for the
corporation and possesses the information needed for the
attorneys; and then she says, moreover, this approach reflects
the reality that corporations increasingly conduct business not
merely through regular employees but also through a variety of
independent contractors retained for a specific purpose. To
apply the narrow construction of the privilege to
communications involving independent consultants would be too
restrictive to be realistic in today's marketplace, where
businesses frequently hire contractors and still expect to be
able to seek legal advice.

This is tailormade for the pharmaceutical industry,
where everything they do involves regulatory issues, involves
public policy issues. So I do think the pharmaceutical context
is absolutely critical here; and, I think, the fact that all

the antitrust cases go the same way is also important here and
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not surprising because antitrust cases tend to raise public
policy issues.

I think Ms. Sharp made exactly the point that I had
made from In Re Grand Jury, that Judge Kaplan was not solely
focused on the fact that it was a criminal case but the fact
that it was a matter of public concern. Antitrust cases tend
to be matters of public concern. That's why Sumitomo had to
enhance its PR resources in a big antitrust case with public
concern.

Here we have a perfect storm of a pervasively
regulated company, a matter of public concern. There is simply
no gquestion that pharmaceutical companies faced with that
context are going to need to bring in consultants to help their
lawyers make the right call; and that's exactly what Judge
Brodie was protecting, that's exactly what the D.C. Circuit was
protecting in the GlaxoSmithKline case, and that's what, I
think, animated Judge Swain's decision in the Copper Antitrust
case, which was cited by those other decisions.

THE COURT: All right. Thank you.

MR. SOBOL: May I be heard?

THE COURT: Mr. Sobol.

MR. SOBOL: I think it's important to understand the
context of the citizen petition process and what is going on
with respect to the relationships at the company and the hiring

an outside consultant.
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So, at the time that these lawyers are trying to
undertake some activity with other people inside Allergan,
right, not all the things that they are doing is giving legal
advice.

THE COURT: You are talking about the in-house
counsel?

MR. SOBOL: 1In-house counsel or even King & Spalding.

THE COURT: All right.

MR. SOBOL: What they know is they are in the process
of preparing something that's going to be filed with the FDA, a
citizen petition. So that they know they are in the process of
doing something that's going to be public.

They also know that when, as, and if they decide, the
company, Allergan, decides to file that petition, it's going to
certify under ocath that it is providing all information that
both supports and goes against its position. Now, before the
company files that citizen petition, it has certain rights
about what it is that the communications have been between the
parties and their outside consultants; but the second it makes
the decision that it's filing a citizen petition, it is opening
up the door to the fact that now they are opening up the fact
of what information they have that was in their hands at the
time they filed that citizen petition, that might cut against
what it is that they were doing.

Now, if you look at this very particular situation,
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here they are calling a former FDA guy, Pollock, as an outside
consultant and they are asking him to give them information
about science. Not legal advice, not something that's going
to —— even that science is going to be used for legal advice.
It's going to be making a decision, a business decision, a
science decision will be made whether or not we are going to
include this or not in the citizen petition.

Now, if this man said to them, I think you are full of
beans, and said that to the lawyers and I think you are full of
beans as a matter of science, that has to be disclosed. It
can't be privileged. So I'm not talking about any of these
arguments that people are having.

THE COURT: I'm not sure I know what you mean. You
mean that has to be disclosed in the citizen petition?

MR. SOBOL: Correct.

THE COURT: Okay. So are you saying because it has to
be disclosed in the citizen petition it can't —--

MR. SOBOL: What I'm saying for these purposes is that
when a lawyer 1is sitting down and hiring outside consultants to
give them information in preparation of a citizen petition,
they don't have an expectation that those communications are
going to be privileged, if it's information that they are
getting about the science that goes to the merits of the
petition. That's what I'm saying.

So I'm not going into these arguments, which I think
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both sides have talked an awful lot about the cases and all the
rest of functional equivalents and all the rest of that; but
behind this process —-- and what I think should inform your
judgment about these privilege issues —-- is that lawyers asking
for information about the science they know, they can't keep it
secret, if the company decides to file the petition, which it
did here. That's my point.

MR. STOCK: Your Honor, the way I would respond to
that is that I think Mr. Sobol is raising important issues, but
they are probably issues that are not dependent on whether a
third party is involved or an internal employee is involved. I
think there are difficult issues in this case as to what 1is
privileged and what is not.

What Judge Brodie found and what Judge Swain found and
what Judge Kaplan found is that we should look at the substance
of the communication to determine its privilege. The addition
of a consultant as part of a cross—functional team should not
turn it into a black-and-white, easy-to-resolve question. It's
a hard gquestion to resolve. That's what I was opening up with.
These are very hard questions to resolve.

Simply saying one is a third party avoids what are
really the real privilege questions in the case. The inclusion
or absence of a third party —-

THE COURT: So you are saying even —-- however I would

rule on this issue about the consultants, we are still going to
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have Mr. Sobol's issue.

MR. STOCK: I think Mr. Sobol's issue is the issue.
The consultants issue is not the issue. The absence or
presence of a consultant should not be determinative.

What should be determinative is whether the document
is privileged. I think that's what we should focus on, the
substance.

THE COURT: At this point the plaintiffs have not
challenged the documents in terms of the substance of the
documents. Right, Mr. Sobol? Am I right?

MR. SOBOL: Yes.

THE COURT: They might be? You might be challenging
that, or not?

MR. PARROTT: What this motion does, Your Honor, is it
seeks a blanket ruling that every communication involving these
consultants must be produced. That's what this motion
currently does.

THE COURT: ©No, I understand that.

MR. SOBOL: You understand.

THE COURT: Yes, but I'm saying that's because of a
waiver, if I were to find a waiver.

If there is no waiver, if I were to find there wasn't
any waiver, the plaintiffs may still be challenging these
documents. Correct?

MS. SHARP: Right.
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MR. STOCK: That's what we are saying we should be
focused on, whether these documents are privileged.

THE COURT: When would we do that?

MR. STOCK: Sorry?

THE COURT: When would we do that?

MR. STOCK: Let's get to that. We opened up -- we
think this motion is a side show. Let's focus on what's
privileged and what's not and what process we can come up with
to determine that, not try to make blanket, categorical
decisions based on factors that -—-

THE COURT: Let me say something about this blanket,
categorical. It seems to me that once upon a time, in an
earlier conference, I suggested to counsel if there were
categories of documents that you thought that I could resolve
by category, present them to me.

So I don't think there is anything untoward about the
plaintiffs making this effort. However I decide it, I don't
think you can say there was something wrong about them
presenting it as a category.

MR. STOCK: I agree with that; but I do think it
delays the real issues, which are focusing on the actual
documents in terms of whether they are privileged or not. I
think focusing on the third parties involved, based on this
modern understanding of cross—functional teams is not the right

question. The right question is: Is it privileged or not.
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MS. SHARP: If I may, Your Honor. It's a threshold
question. The threshold question is whether the privilege has
been waived as to these third parties. Your Honor is exactly
right.

If for some reason Your Honor concludes that the
privilege has not been waived, yes, there will be individual
challenges as to these documents, like the three we have
already gotten Allergan to produce.

THE COURT: Anything else in response to the motion?

MS. JOHNSON: I just want to answer your Honor's
question. I heard you to ask at some point whether we had also
challenged the substance of these documents or whether we were
solely proceeding on the nonparty waiver issue.

The way that they have been articulated and, I think,
as Mr. Sobol just articulated, the categorical issue, that was
the third issue that we identified in the third bullet of our
opening motion, which was communications about facts and
information Allergan possessed that supported or undercut
positions it took in its citizen petitions, including
communications about whether to submit such information to the
FDA.

THE COURT: I see, I see. Thank you. So I will
reserve decision on this aspect of the motion.

And so I think we just have a couple of other things

to look at. You had talked about giving me an update on
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deposition scheduling. I don't know if there is anything we
need to say. Have the parties identified their witnesses
already?

MS. JOHNSON: Yes, Your Honor. I will try to do this
very briefly, and if anyone wants to add.

THE COURT: Okay.

MS. JOHNSON: We have, I believe, it's about 18
depositions of Allergan current and former employees scheduled
for January and February.

THE COURT: Okay.

MS. JOHNSON: Two of those I wanted to mention, Your
Honor, and just to let the court know that if it's okay with
the court, the parties had agreed that the deposition of
Mr. Pyott, Allergan's former CEO, and the deposition of
Mr. Saunders, Allergan's current CEO, would occur sometime
after the close of fact discovery in order to accommodate their
schedules.

THE COURT: That's fine.

MS. JOHNSON: Okay. We just wanted to let the court
know that. I think that's the only issue there in terms of
Allergan's deponents.

In terms of depositions of plaintiffs, the defendants
have identified the plaintiffs that they would like to depose.
Some plaintiffs have provided dates. I believe not all, but

it's my understanding all plaintiffs are working on providing
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dates; and, as far as I'm aware, there are no other pending
issues with plaintiffs' depositions at the moment.

MR. STOCK: That's right. There is one plaintiff
witness, who one of the direct purchasers said they are going
to make a motion to block that deposition; but we are not
raising that with Your Honor today. We are going to go forward
with the 30(b) (6), and then probably tee that issue up for Your
Honor in January.

THE COURT: Okay.

MS. JOHNSON: Your Honor, the last category of
depositions then would be nonparty depositions. I just wanted
to preview that for you.

There is, of course, within that bucket, anticipated
to be some depositions of generics companies. It's a little
unclear to me today how many there will be and when those will
occur, but that's anticipated.

THE COURT: Okay.

MS. JOHNSON: Plaintiffs have also served a subpoena
on King & Spalding that contemplates both documents and
depositions from King & Spalding. A date has been noticed for
that but not scheduled yet.

I believe there is one additional nonparty subpoena,
which plaintiffs intend to serve as of today but I don't know
whether they have served it yet. So I will hold off on getting

the particulars on that.
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MR. STOCK: Your Honor, I just want to add this will
be a segue to the next topic, that there are a large number of
categories of depositions that my own view is I don't see it
likely at all that they will take place before the current
expiration of discovery. I mentioned the generics already.

I think some of the third parties that our colleague
mentioned are unlikely to happen by February 8th because
documents are not going to be produced in time.

Another agenda item you will see is that the retailers
we have agreed to a phased discovery procedure with them. I
think it's very unlikely that they are ready to be deposed
within the current discovery schedule.

So Mr. Royall is going to handle the scheduling issues
for us, but I do —-- since we are talking about update on
depositions, I do want to flag we have got 18 depositions of
Allergan in January, we have got probably a dozen depositions
of the plaintiffs in January. A lot of documents haven't been
produced yet. So it seems extremely unlikely that these
depositions are going to be completed during the current
schedule.

THE COURT: Yes? Counsel, identify yourself for the
court reporter, please.

MS. RAVKIND: Lauren Ravkind on behalf off Walgreen's,
HEB, Kroger, and the Albertsons companies.

With respect to Mr. Stock's comments about we have

MICHELE NARDONE, CSR —-- Official Court Reporter




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

. 107
In Re: Restasis

agreed to phased discovery, that is not completely correct as
it pertains to my clients. We have reached an agreement with
Allergan on —-- and there are no disputes, Your Honor, to
present to you today, and we are proceeding. We expect to
begin -—- we have started producing information.

THE COURT: What is the dispute? You are saying it's
not completely correct. What is your dispute?

MS. RAVKIND: We have not agreed on a phased approach.
We have agreed on a noncustodial search with respect to our -—-
they are nonparty PBM affiliates of our clients.

It is not a phased approach with respect to my
clients, and we expect to begin producing the documents that
are the subject of that this Friday, and we expect that we will
be substantially complete with document production by
January 11.

MR. STOCK: I think a misleading presentation was
created for Your Honor because the phased discovery was with
CVS and Rite Aid.

MS. RAVKIND: I wanted to correct that for the record
and as it pertains to my client.

THE COURT: Very good. Thank you.

MR. BLOOM: Eric Bloom, Your Honor, for CVS and
Rite Aid. I just want to clarify a little bit more.

The issue of the phased discovery actually applies to

nonparty affiliates of CVS and Rite Aid. CVS and Rite Aid
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retail entities are the plaintiffs in this case; and, in an
effort to streamline and expedite discovery of two PBM entities
that are affiliated with CVS and Rite Aid, we agreed to work
with the defendants to try to facilitate that discovery without
their having to serve subpoenas, without going through arguing
whether we have possession, custody, or control of the
documents.

So this is simply an effort to expedite; and it's my
understanding that both of those companies are going to be
starting to produce the first stage of the documents this week.
So to the extent it's phased, it applies to nonparties. I want
to clarify that.

THE COURT: 1Is there some significance to the word
"phased" that people are like, no, I'm not engaging in phased
discovery? It sounds like a good thing to me. Right? What am
I missing?

MR. STOCK: 1It's a perfectly reasonable accommodation
that we both made with each other. I'm just highlighting —-

THE COURT: I'm asking a serious question.

MR. STOCK: So I do want to highlight. So CVS and
Rite Aid have agreed to -- he has mentioned the first stage.
It's a three-stage production. So first, there is going to be
production of one category of documents. Then later, after we
review those, there is going to be a production of a second

category, and then a third.

MICHELE NARDONE, CSR —-- Official Court Reporter




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

109
In Re: Restasis

And what I'm saying is there is very low likelihood
that all of that takes place in time for us to conduct
depositions by February 8.

THE COURT: I see. Okay.

MR. SOBOL: Your Honor, I'm going to try to truncate
the next discussion item. Okay?

THE COURT: Good.

MR. SOBOL: The scheduled matter.

THE COURT: Okay.

MR. SOBOL: So the defendants provided a proposal to
the plaintiffs earlier this week, regarding some modifications
to the schedule in light of et cetera, et cetera. We haven't
had the opportunity to meet and confer about it, nor even for
the plaintiffs to make a consensus regarding what our position
is.

THE COURT: Okay.

MR. SOBOL: It's clear that we are not, you know,
jumping up and down and saying not another day. Right? So
there is something for the parties to talk about.

THE COURT: Good.

MR. SOBOL: What I would suggest is that the parties
do that and they either provide a joint proposal to you, say a
week from Friday, December 28; and, if we can't provide a joint
proposal, the parties will give you two pages as to what their

position is.
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